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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

PRESENT: HON. FILEEN BRANSTEN PART 3
Jiustice

EROS INTERNATIONAL PLC, INDEX NO. 8530868/2017

Plaintiff,
MOTION DATE 0273220148

MOTION SEQ. NG, 003

¥ =

MANGROVE FARTNERS, NATHANIEL AUGUST, MANUEL
ASENSIO, ASENSIO & COMPANY, INC., MILL ROCK DECISION AND ORDER
ADVISORS, ING., GEOINVESTING, LLC, CHRISTOPHER

IRONS, DANIEL DAVID, FG ALPHA MANAGEMENT, LLC, FG

ALPHA ADVISORS, FG ALPHA, LP., CLARITYSPRING INC.,

CLARITYSPRING SECURITIES LLO, NATHAN ANDERSON,

JOHN DOES

Defendant,

X

The following e-filed documents, listed by NYSCEF document number 142, 143, 144, 148 148, 147,
148, 148, 150, 151, 152, 153

were read on this application tofor Extend Time to Serve

Upon the foregoing documents, itis

GRDERED Plantiff’s Motion secking an extension of time to serve the Complaint is
GRANTED as stated on the Febroary 14, 2018 record and transcript (Rachel C. Simone, CSR) at

13:24-13:1%. Plaintiff has until Jun 1, 2018 1o effectuate service qn the John Dopigfendants.
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2 SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORKE : PART 3

EROS INTERNATIONAL PLLC,

4
§ Plaintiff (s},
5
- against -
&

71 MANGROVE PARTNERS, HNATHANIEL H. AUGUST, MANUEL 2.
ASENSIC, ASENEIC & CCOMPANY, INC., MILL RCOCK ADVIESORS,
g INC,, GEOINVESTING LLC, CHRISTCPHER IRONS, DANIEL E.

| DAVID, FG ALPHA, L.P., CLARITYSFRING INC., CLARITYSPRING
Si SECURITIES LLC, NATHAN Z. ANDERSON and JOHN DCES
{OMOS., 1-30,

Defendant (s} .

‘February 14, 2018

e

13 50 Centre Strest
New York, New York

14
15; B EFORE: HONCORABLE BEILEEN BRANSTEN, JEC
16

17" APPEARAMAWCEGS:

18 KASOWITZ, BENSON, TORRES LLFE
: Attorneys for Plaintiifs
194 1833 Broadway
§ New York, New York 10013
20 BY: MICHAEL J BOWE, ESQ.
STEFHEN W. TOUNTAS, ESQ.
21
22 AKIN GUMP STRAUSS HAUER & FELD LLP
Artorneys for Defendants Mangrove Favtners
23 and Nathaniel August
Cne Bryant Park
24 New York, New York 10036
5 BY. JOSEPH L. SCORKIN, EE(Q.
251 MICHAEL A. ASARC, ESQ.
261

Rachel . Simons, {8R, RMR, CRR
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]

APPEARANCES CONTINUED:

33 COZEN O7CONNOR
§’ Attorneys for Seolnvesting Defendants
4 45 Brcadway
New York, New York 10005
5 BY: MICHAYL BIRNEY DE LEEUW

?E STONE BONNER & ROCCO LLP
§ Attorneys for ClaritySpring and Nathan Anderson
81 1700 Broadway
§ New York, New York 10019
g1 BY: SUSAN M. DAVIES, ESQ.
STEPHEN RYAN, JR., ESQ.

Rachel €. Simone, CER, EMR, CRE
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Proceedings
THE COURT: For EBros International PLC, from the
Kagowitz, Benson, Torres & Priedman LLP firm, I have Michasl
Bowe,

RECEI VED NYSCEF: 02/26/2018

How ars you?

MR. BOWE: Good morning, vour Honor.
THE COQURT: And Steven Tountas,

MRE. TOUNTAS: Yesg, yvour Honor.

MR. BOWE: Although, vour Honor, we lost our dear

partner Mr. Frisdman to Israel. He 1lg the ambasgsador to

ITgrael. It ig only Kasowltz Benson Torres now.

up .

THE COURT: Oh, ves.

MR, BOWE: I do the same mistake every time I gst

THE COURT: But I sse that Mr. Tountas has the

proper card with the proper name. You have to gsb vours

updated,

MR. BOWE: Waste not want not.
THE CCOURT: OCkay.

Yor Mangrove Partners and Nathaniel August, I have

from the Akin Gump LLP firm Jogeph Sorkin --

MR. SORKIN: Good wmorning, vour Honor.

THE CQURT: ~- and Michasl Asaro.

MR. ABARC: Cood morning, your Honor.

THE CCOURT: For the Geclnvesting LLC defendants, I

e from the Cozen O'Connor LLP firm Michsel Birney de

Rachel . Simone, S8R, RMR, CRR
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Lesuw,

MR. DE LEEUW:

THE CQURT:

.............. I'NDEX 'NO. 653096/ 2017

RECEI VED NYSCEF:

02/ 26/ 2018

Proceedings

include Christopher Ircns?

MR. DE LEEUW:

THE COURT:

ME. DE LEEUW:

THE COURT:

MRE. DE

THE COURT:

Yes.

Yasg.

LEEUW . Yes.

MR. DE LEBEUW: Yes.

THE COU

T:  FG Alpha LE?

MR, DE LEEUW: Yes.

Good morning, your Honor.

It says "defendants, " doss that

What about Daniel Dawvid?

What abcout FG Alpha Management?

And FG Alpha Adviscrs?

THE COURT: All that vou represent, you just said

"defendants. ®

MR, DE LEEUW:
THE COUR
Incorporated, Claritvspring Securities LLC and Wathan Z.

Anderson but not the John Doss we have from the Stone

Sorry about that.

T:  Then for the Clavityspring

& Rocoo LLP fipm Susan Davies.

ME. DAVIES:

THEE COURT:

MR, RYAN:

THE COURT:

Berman Tabacoo.

Rachel <.

Simonea,

Good morning.

TSR, RMR, CRR
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going to do a section on background.

publi

Numbe
going to give
go kback to 4, 5

organize

RECEI VED NYSCEF: 02/26/2018

Proceedings
MR. RYAN: Yes.
THE COURT: Is that a different firm?
ME. DAVIES: Your Honor, we are local counsel, and
Ryan is admitted pro hac vice for purposes of this case.
THE COURT: Thank you.
At this time I am going to organize this. I am

I am going to do the

cation tweets which goes, basically, to the top of the

4. Then I am goling to deal with Motion Ssguence

and &. Then after I finish that because I am

P ~7
g

a decision on those two motions, then I will

and §, ckay? That's how I am going to

it. 8o you might as well be seated and I am ready

to start.

Background: I am golng to start with the parties.

Plaintiff Eros is 3 global entertainment company that is a

presminent coproducer and distributor of Bollywood films.

Complaint at Paragraph 2.

Indian Madia Company listed on the

Same

gources of revenuse 1z Eros Now,

In 2013 became the first

Bros

New York Stock Exchangs.

complaint at Paragrsph 2. One of Bros's largest

an online streaming

platform.

RDefendant Seolnvesting LLC ls a Pennsyvlvanis

coerporation that was founded in 2008 by defendant Daniel E.

David and Mal Soueidan.

Complaint at Paragraphs 25 and 81,

Rachel C. Simons, C8R, RMR, CRR
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1 Procesedings
2 Geolnvesting affilistes, defendants -- EG Alpha Management
3§ LLC, FG Alpha Advisors LLC, and PG Alpha LP -- are companies
4 affiliated with defendant Danisel E. David. That comes in
the complailnt at Pavagraphs 28 through 30 and Paragraph B7.

GecoInvesting ig an independent research firm that

75 gathers, analvzes, and disseminates information on public
& companies trading in the US financial markets. Again,
3 complaint at Pavagraph §1.
10 Geolnvesting's objective is to "provide investors
11§ with tools to make informed decisicons.” Same complaint at
12§ Faragraph 81.
| lB% Geolnvesting publishes articles about public
145 companies it trackg. BAgain, complaint at Paragraph 88.
15; Many of these articles are published on the
16% Seeking Alpha blog, a website catering teo financial
17% information for investors. and that comes from the
18§ complaint at Paragraphs 47 and 224.
19§ Founded in 2012, defendant ClaritySpring is a
26§ regearch and consulting firm focused on providing detailed
2% due diligence on hedge funds teo lend transparency toc the
22? hedge fund markest. Agsain, the complaint now at
23 Paragraph 89 ClaritySpring wholly owns a brokerage firm
24 called ClaritySpring Sscurities, same citation.

25 Defendant Nathan Anderson is & due diligencs

antrepreneur who created ClarvitvSpring and ClavitySpring

o)
(a2

Rachel €. SBimeons, CSR, EMR, CRR
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Procesdings
Securities. Complaint at Paragraph 2¢. Anderson also runs
ClaritySprings' Twitter account, formerly known as
"@Clarityfpring? and now *@ClarityToast. "Again, that's the

game citation at Paragraph 20.

Defendant Mangrove is an investment advisor

incorporated in the Cayman Islands. Mangrove's, defendant
August, currently serves ag its president and portfolio
mANAgEer.

At times relevant to the allegaticns in the
complaint, defendant August posted content online using the

alias "Alpha Exposure.® There are other named defendants

1

that have not yet appeared.

Thig is all basgically a defawmation case, and the
publicaticon/tweets that form the basis of the defamation
counts are as follows:

In 2017 QecInvesting began reporting on plaintiff
Erogs. It published five articles between March and
July 2017 on topics such asg: 1, claimsg that Brosz wasg
engaging in self-dealing as reflected in confidential

testimony by an Indian £ilm producer who has co-produced

films with EBros in a publicly-filed complaint; 2, analyses

of Eros's earning reports and troubling financial health
including looming dsbt and liguidity concernsg from its
public filings; 3, investigation intoe Erceg' refinancin

conceyns based on its press release and public findings; 4,

Rachel . Simone, (SR, BMR, CRE
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2 lack of timely disclosure to sharveholders regarding the
3 company's efforts to refinance one of itg credit facilities
45 and raise capltal; 5, Erosg' described connections to acouse
S money launderers as exposed in a CNN India report; and &,
) Bros' sale of primayy subsidiary stock in order to ralsge
7 capital as revealed through public filings and press
8 releases. And this all comes from the affirmation of
g Michael de Lesuw dated November 30, 2017, the de Lesuw
10§ sffirmation, Exhibits 1 through §.
11E At 8ll relevant timesg, Geclnvesting held a short
12 eosition in Eros stocks and disclosed thisg facts in bold
13; letters in each of the articles. Again, the game de Leeuw
14 affirmation. See alsc the complaint at Paragraph 88.
15 Geolnvesting uses several Twitter accounts to
16§ publish information from its articles and other realtime
17 tracking of its investments. QGeolnvesting uses the
18 "Geolnvesting® Twitter account. That is the complaint at
195 Paragraph 28%.
20; Defendant David maintains a Twitter account under
21 the pen name "FG Alpha-Management.? That's complaint at
22 Paragraph 88,
23§ Defendant Christopher Irvong, a senior busines
zég writer and equity analyst at Geolnvesting, maintains a
£5 Twitter account under the name "Quoth the Raven.® Again,
26? complaint at Parvagraph 8%,

9 of 66
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Proceedings
These three Twitter acccunts posted tweels about
Erog that largely relied on the content of the Geclnvesting
articles. Again, complaint at Paragraph 289.

Defendant ClaritySpring made certain statements on

Twitter concerning Ercos in March of 2017 and again in July

of 2017. Again, complaint at Paragraph 21.

Eros claims that certaln tweets of ClaritySpring
are defamatory and that certalin tweebs were "timed™ to align
'ith those of other defendants in this case. Again, the
complaint at Paragragh 224,

ClaritySpring's Twitter page contains, and at all
relative time has containesd, the following disclaimer

]

diaplayed prominently: #"Opinions too inane to be anvihing

Fa

other than my own." See affirmaticon of Stephen Rvan, Jr.,
the Ryan affirmation, at Bxhibit 1.

Mangrove defendants published several reports
under the alias Alpha Exposure on Seeking Alpha in 2015 and
2017 asg well as several tweeie posted using the *Alpha
Exposure? Twitter handle in 2017.

Eros' stock has been declining since 2015,

B

Complaint at Pavagraph 5. Dros sxuperienced its largest drop
in share price from July 24, 2015 to January 12, 2016 where
the stock fell from 536,32 to §7.00. Defendantis memo of

law at Page &,

Brog filed the sult on September 28, 2017 alleging

Rachel C. Simone, OS8R, RMR, CRR
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Progesdings

that the articles and tweets by the defendants caused harnm

to Brog and ite sharveholders. Eros gues for defamation per
ge, Count 1; defamation, Count 2; commercial disparagement,
Count 3; falsge light under Pennsyvlivania law; Count 4,
tortious interference with prospective business relations,
Count 5; tortious interference with contract, Count §; and
civil conspiracy, Count 7. Defendants in turn file
raspective motionsg to dismiss.

I am now turning to plaintiff's wetion for
default, which is Motion Ssguence 7.

Plaintiff moves to hold defendant Manual P
Agenslc, Asensio & Company Incorporated, and Mill Rock
Advigors Incorporated in default for their failure to
respond to the complaint pursuant teo CPLR 3215, and CPLR
3215 states: "When a defendant has failed to appear, plead,
or proceed to trial of an action reached or called for trial

] ]

or when the Court orders a dismissal for any other neglect

:

neglect to procsed, the plaintiff mayv seek a default
judgment against him, ®

A1l vight. Default as against defendant Manual
F.Asensic:

io

1]

Plaintiff alleges that defendant Manual P. Agen
wag served both through *nail and msil® pursuant to CPLR
308(4) and by serving a person of suitable age and

digoretion, the bullding's conclerge, at the plaintiffi's

Raghel €, Simone, C8R, RMR, CRR
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Proceadings
glace of residence purvsuant o CPLRE 308(2). Ses Bowe

-

affirmation, Exhibits 1-2.

Defendant Asensio later sent a series of e-mail
exchanges with plaintiffi's attorney in which the defendant
states that service was defective, but, nonetheless, admits
fconstructive knowledge® of the complaint. See Bowe
affirmation, Exhibite F through M.

The affidavit of service affixing procsss to the

door states that the process server made five attemptg Lo

2017, September 34, 20817, and October 2, 2017.

The supplemental service made upon the concierge
of defendant Asensic's address gives this Court pause to
guestion the validity of the plaintiffs purported *nail and
mail” service.

The service of process upon a bullding concierge
is only proper where the process server is denied access to
the defendant's apartment. See Bank of America N.A., versus
Grufferman, 117 AD3d 508 at Page 508, First Department 2013

{determining that the Court’s declision to hold a hearing and

recelve testimony from the process server as to itg
inability to access the apartment was proper). That was a
traverse hearing.

Abgent testimony, the service upon the concierge

also does not explain the procesgs gerver’'s seeming ability

Rachel €. Simone, (C8SR, RMR, CRR
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2 to enter the building five times to attempt service without
3 chiection by the concierge., See Wellg Fargo Bank National
4 Azsgoclation versus Ferrato, 150 AD34 546, 547, First
5§ Department, 2017 {holding the affidavit did not establish
) either that its process server wag ncot permitted to proceed
into the bullding or that service was made upon a perscen of

gultable age and discretion and remanding the isgsue for a

traverse hearing). This Court cannot determine service was
10 properly made upon the individual defendant Asensic at this
i1 time,

Default against both defendants Asensio and Mill

13 Rock Adviscors Incorporated:

14 Service was nade on Cctober 2, 2017 upon both of
lSé thoge defendants, defendant Asensio & Company and Mill Rock
16? Advisors Incorporated, by delivering two copies of the

17% notice of commencement of the acticon, summons with notice,
18% and supplemental summons and complaint upon Asensic &

19§ company'’s registered agent, the New York Department of

20% Srate, pursuant to BCL Section 306. Rowe affirmation

21§ Exhibit € and D. BCL Section 308 (b} {1) stateg: "Sexvice of
22 process on the Secretary of State as agent of a domestic or
23 authorized forvelgn corporvation may be made by perscnally
24? delivering to and leaving with the Secretary of State or a
25 deputy, or with any person authorized by the Sscretary of
28 State to receive such service at the office of the

Rachel . Simone, C8R, EMR, CRR
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2§ Department of State in the city of Albany duplicate copiles
32 of such process together with the statutory fee which fee
4§ shall be a taxsble disbursement. Sexvice of process of such
5§ corperation shall ke complete when the Secretary of State is
6§ so served.” Thus, the service against the corporate
7; defendants is proper. Therefore, the wmotlion for default
8% ggainst the individual defendants is denled in part. The
9% motion as to defendant Asensio is to be held in abevancs
10% pending 3 traverse hearving. And the wmeotlen against the
11§ defendants Asensio & Company and Mill Rock Advisors is
lﬁ% denied, Service is proper against defendant Asensio &
13§ Company and Mill Rock adviscrs.
14? Ag to that, to held them in default, once the
18 issues have been resolived in the entirety of the case,
i€ plaintiff shall conduct an inguest before s Referee on
17 damages az to defendants Asensgio & Comgany and Mill Rock
18% advisors, but not until after the conclusion of this case.
19§ So, in a gense, the motion for a default judgment is granted
28 hecause service is proper and they have nobt yet appeared.
21 Of course that could be cured too, but asg of now we will
225 hold the entire issue of damagesz in asbeyvance pending the
22 conclusion as to the other matters in this case,
24 Motion Seguence 2 ig a motion to extend time to
25; serve.
25§ On June &, 2017 plaintiff gerved a sunmons with

Rachel ¢. Simone, S8R, BMR, CRR
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notice upon individual defendants pursuant to CFLR 3086,
Plaintiff, however, remains unable to identify various John

Doe defendants. On Octceber 6, 2017, this Court granted an

initial 120-day extension of time to gerve the Jochn Doe

defendants. The extension expired on February 1, 2018,

y]

laintiff is reguesting an additional 120-day extension of
time to serve the parties.

Legal standards: A plaintiff seeking leave to

extend time to serve must do so either upon a showing of
fgond cause® or that the extensicon ig in the "interest of

justice." See Leader versus Maronsy, Ponzini & Spencer, 987

pre
+

Y24 7

iFt

at Pages 103-104, 2001 {(differentiating between good
cause and interesgt of justice ztandards).

Reagsonable diligence in attempting te locate the
defendants meets the good cause standard. Again, same
citation at Page 104 (stating an exercise in diligence would

gurely count as good cause) .

4
dn

[y

The interest of Justice standard, howsver, is a

£

-

3

"more flexible® standard reguiring a "careful Jjudicial
analysis of the factual sstting of the case and a balancing

of the competing interest presented by the partieg.® Again,

921

the same citation at Page 10

-

Herve, plaintiff has endeavored to ildentify John
Doe defendantes which are either affiliastes of known

defendants or are unknown parties. To date, plaintiff has

Rachel €. Simons, CSR, EMR, CRR
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2 been able to identify John Doe defendant 6 as being an
3 affiliate of defendant ClavitySpring. See Bowe affirmation
at Paragraph 8. PFlaintiff supposes that the Mangrove

defendants may also have John Doe affiliates who have not

6E yvat been disclosed. See Bowe affirmation at Paragraph 9.
7 Inseofar ag the unknown parties are concerned, the
8 plaintiff subpesnaed five nonparty website operators (Vetr
2 Incorporated, StockTwits Incorporated, Scribd Incorporated,
10§ Twitter incorporated, and LinkediIn Corp.) See Bowe
11§ affirmation, Bxhibits D through H. All of the nonparties
12% but LinkedIn have responded. LinkedIn has a desadline to
13? respond by February 2018, I suppoese it is coming up. Ses
14E Bowe afflrmation atbt Paragraphs 10 through 12.
15 Thus, the Court finds good cause exists to ewtend
16 the deadline to serve the John Doe defendants a furthsy 120
17 days to June 1, 2018. Therefore, Motlon Seguence Number 8,
18§ the motion to extend time to serve, is granted.
19§ Now wa gel to Motion Sequences 4, % and 6. This
EGt is defendant’s motiong to dismiss.
21 The Geclnvesting, ClaritySpring and Mangrove
22§ defendants seek dismissal of plaintifi’'s complaint largely
23 on the grounds the sublject writings {(the articles and
24 tweets) ars protected spesch and express meres opinions both
25 by their nature and by theilr express content pursuant to
Eﬁg CPLE 3211{a! {1}. They alsc allege that plaintiff has falled

Rachel C. Simone, 8K, RMR, CRR

16 of 66



[FTLED._NEW YORK COUNTY CLERK 027 267 2018 09: 39 AM | NDEX NO. 653096/ 2017

NYSCEF DOC. NO 161 RECEI VED NYSCEF: 02/26/2018
16
1 Proceedings
2 Lo state a cause of action under CPLR 3211{a) (7).
3 Dismissal standard of law: A motion to diswmiss a
% complaint pursuant to CPLR 3211 {a} {7) iz properly granted if
5 the plaintiff fails to state a cause of action within the
four corners of the complaint. Scott v Bell Atlantic Corp.,

K 282 ADZ4 180 at Fage 183, First Department, 2001. P"Bare
a legal conclusiong ag wall ag factual claims either
R inherently incredible or flatly contradicted by documentary

evidence® are not "presumed to be true and accorded every

favorable inference.? Ullman against Norma Kamalil

12§ Incorporated, 207 AD2d 6381, 622, First Department, 19924,
13% Fhere the motion to dismiss is based on documentary

145 evidence under CPLR 321%1{a} {1}, the claim will be dismissed
155 "if the documentary evidence submitted conclusively

16% gstablishes a defense to the aszerted claims as a matter of
17% law." International Fublishing Concepts LLC versus

18§ Lecatelli, 9 NYS 234 583 at *2 through 7, New York Supreme
19 Court, 2015.

20% I am going to ask the defendants -- lock, all

21§ three defendants raised the same issues, 50 you can chooss
22§ among vourselves who you wish te have actually talk asbout
23% he case or talk aboub a point, but I don't want thres

24; repetitions, all rxight? That's not going to be acceptable.
25% We have the issue of defamation and defawation pevr

[
N
(1]

ge. I am going to do that fivst. That's the first and

Rachel C. Simone, 8K, RMR, CRR
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4]

gsecond causes of actilon. Of course when you finish that,

plaintiff will go, then a very short rebuttal. That's how

[

£ is going to work. After that we will do the protected
opinion versus ~-- this is part of the defamation, protected
opinion versus false statement. So those are what I expect
to hear.

I can give you, in a sense, a brief outline of the
defamation law. Mayvbe that would be geod to put in, and
then you can work from that. Maybe that's the way to do it.

This is the first and second causes of action.
Under New York law, a plaintiff states a claim for
defamation only 1if it can plead a "false statement published
without privilege or authorization to a third-party
constitubing fault as judged by, at a minimum, a negligencs
standard, and it must either cause special harm or
constitute defamation per ge. ' See O'Neill wversus New York
University, 27 AD3d 188, 212, a First Department 2012 case.
It le now beyvond dispute that sexpressions of opinion are
cloaked with the absolute privilege of speech protected by
the First Amendment, and that ‘false or not, libelous or
not, are gonstitutlonally protected and may not he the
subiect of private damage actions.'® Jaszal versus
Christiets, 279 AD2d 186, 188, First Departiment 2Z001. Ses
algo Sandals Resort Intermational Ltd versus Googls

Incorporated, 86 AD3d, 32, 38, first Department 2011 {(a

Rachel . Simone, C8R, REMR, (RR
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2 defamation clalm can only succeed if "'it is premised on
3 published assertions of fact' rather than assertions of
4 opinion'}

New ¥ork Courts will take into consideration the
following factors in determining whether a statement
constitutes a protected opinion: 1, whether it the
statement at issue has a preciss meaning so ag to give rise

te clear fazctual implications; 2, the degree to which the

statements are verifiable, i.e., cbjectively capable of

ll% proof or disproof; 3, whether the full context of the

12§ communication in which the statements appear signals to the
13? readers its nature as an opinion; and, 4, whether the

14; broader context of the communication so signals the resader.
15; And that cites Frechiman versus Gubterman, 115 AD3I4, 102,
163 105, Flyst Department 2014, and also Sandals Resorts, 86
17§ AR3d at Pages 39 and 40, I gited that earlisr.

l&g Whether a particular word constitutes

13 non-actionable opinion i & question of law for the Court's
20? determination. Steinhilber versus Alphonsge, 68 NYzd 283,
21é 290, a 1886 case.

22 As to discussion, I will put these twe paragraphs
23 in and then cpen it up.

24§ Al moving defendants argue plaintiff cannot make
25§ out the reguisite elements of defamation or defamation per
26 se because the statements constrained in the subject

Rachel €. Simone, C8SR, BMR, CBER
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Defendants alsce argue that

plaintiff has failed to plead actual malice.

In cpposition, plaintiff argues that there is

ample case law which sghows even in the face of purportad

*opinions® contained in writing,

gstatements

consldered Lo be protected opinion,

can be actlionable.

such publications and

and, of oourse,

plaintiff the same type of question, why it shouldn't be

congidered protected opinion.

S¢ let's go ahead.
MR. SORKIN: Justice Bransten, the defendants have

spoken.

de Leeuw and Mr,

B e
M,

I was going to speak first,

I believe followed by

Ryan.

I have prepared s brief deck that is even brisfex

e
[

sver gilven what

Court has already read that will prevent

ug from having to flip back and forth betwsen the complailnt

and the reports and
Honor, I would like
MR. BOWE:

COURT:

argument

THE COURT:

okay with vour

LY

twestas., 8o if it 1

te hand this up.

Your Honory --
Have you seen it7

I have not, I am concerned it may

that's not contained in the papers.

Show 1t to counsel fivst.

rRachel €. Simone, TSR, RMR, CRR
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2 MR. BORKIN: (Handing)

3 THE COURT: Take a few minutes teo lock at it and
4 then we will proceed. You know, I will give vou twoe or

5§ three minutes 1f vou want te go cuteide and look at it.

& {(Brisf pausge)

MR. BOWE: I have nc chbiection, vour Honor.

THE COURT: ALl right, Then I will look at in.

2 Chiection.

10§ MRE. SORKIN: {Handing) Your Honor, given that you
11§ have already gone over the legal standard, I won't spend

12§ time on that; so, actually, the first thing I would like to
lB% start with is 8lide 4 in the deck.

14% Briefly, vour Honor, Lo step back a minute and

15§ level set; my clients I will refer to jointly as "Mangrove!
163 for purposes of the argument. Mr. August is the president,
17§ Mangrove Partners ls an invegtment manager that's been

18§ around since 2010 and currently has close to a billion

19§ doliars in assets undesy management.
29; One of the many investment strategies that

Zlé Mangrove Farvtners employees iz to identify companies that
22; they believe are overvalued. The expectation ig that in the
23% iong run the value of that stock of those cowmpanies will
24; decline. This is a common and accepted investment strategy.
25§ It is sometimes referred teo as taking a short position. So
26% that is one of the strategles they use. That is what is at

Rachel . Simone, (SR, RMR, CRR
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ggue here, that investment strategy.

potn

Now, in order to make a determination about
whether or not to take a short position in a company,
Mangrove, through hard work and in-depth analysis,

identifies igsues that give rise to legitimate concerns

sbout publicly traded companiss like Bros here. Sometimes
Mangrove issues reports publlicly that identifiesg these

concerns and then engages in market disgcussion in order to

get fszedback from the market. Again, that's what happened

Mangrove issued detalled reports about Eros, which
is a publicly traded company that produces and distributes
films for different platforms. OCftentimes, though,

companies -- again, like Eros here -- don't like to answer

the difficult guestions that are raised in thst public

U]

debate. And sometimes thoese companies, and that's what
happensed here, is instead of addressing the opinions and
regponding in the public, they want to silence those

guestions and silence that debate through a lawsuit. and as

the Court has laid out, New York Courts don’'t allow that.

B

If there is an expression of opinion, that is not and cannot
form the baslg of a defamation c¢laim and must be stopped at
the outael,

Now, the context is critical, And as this Court

has recognized in International Publishing as the Court

Bachel ¢. Simone, O8SR, RMR, CRR
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2 pravicusly cilted, itfs that context that ig oritiecal.
3 That's what T want to go Lo now.
4 Mangrove posted five reports on Sseking Alpha -- I
5 will talk asbout that website in jusgt a minute -- bhetween
) Qotober 30 2015 and August 14, 2017. The four reports in

the fall of 2015 indicated here, those are Exhibits 1

8 through 4 attached to Ms, Spitz' affirmation. Those are
9 utside of the one-vear limitation period. That was

goknowledged by Eros in thelr responsive papers. The report

1l§ that's at issue ig the summer of 2017 report, the August 14,
12§ 2017 report,

13§ All of these reports talking sbout them generally,
14% what they look like and what they contain and structurally
15§ are all the same.

léé First, each wag publisghed on the Sseking Alpha

17% internet website., And if you £lip to 8lide 5, I will walk
18% through the things that are the same about each of these

19% reporLs,

2D§ The Seeking Alpha website 1z an online forum

21§ dezigned for third-parties Lo express opinions aboub the US
22% financial market. That's the platfcrm. Justice Kern in

23§ Nancviricides discussed the Seeking Alpha platform, exactly
24; what it was. There 1s 3 guote here that's in our papers.
25% Readers know what they are getting. The tagline, I believe
26% Justice Kern noted was, "Read, decide, invest." Readers

Rachel . Simone, S8R, RMR, CRR
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know what they are getting when they go to thig website,
They are getting copinion.
Additionally, each of the reports, sach of the

Mangrove reports uses the same format. AL the beginning

U

there is a bullet point summary cof the opinionz and what 1
in the report followed by a glightly more detalled summary

paragraph or two expressing the opiniong and the information

relied on, and then the bulk of each and every report is an
in-depth analysis disclosing all of the facts on which the
cpinions and conclusionsg ave haged. So, that factual
record, what those opinionsg arve based on ilsg fully disclosed.

Third, your Honor, each and every report uses
language that makes clesr that Mangrove 1s expressing an
opinion whether i1t is "we believe® or "in our opinion®
lictered throughout the reports. It ig absolutely clear Co
the reader because cof the use of that language alone.

Your Honor, in addition, each and every report
digcoloses the short position that Mangrove had, and,
therefcore, the financial interest,

Finally, your Honor, I want to briefly touch on a
peint that has been raised in the papers. Bach of the
Mangrove reports, whether the reports or the tweeats, were
published under the pseudonym "Alpha Exposure.” Hros in the

papers makes a big deal about this, that thig iz somshow

improper. Bub there is no case law that they cite that

=~

Rachel €. Simone, U8R, RMR, CRK
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guggests anything is improper or therels any negative
inference to be drawn frowm thisg. In fact, the opposite is
true. Courts view anonymity ag a factor weighed in favor of
finding a statement of opinion, becauss anonymous statements
ave viewed differently and with greater skepticism by the

public.

In addition, posting criticism of cowmpanies under
a pseudonyvm on the internet is common practice. And that
makes sense where companies which may already be engaged in
improper conduct could retaliate against the oritic or
refuse to engage on basic guestions about the company.

Now, your Honor, if you look specifically at the
report -- and, again, we ave talking about the August 2017
report. This is the only report issued by Mangrove that is
within the limitations period for defamation or defamation
per se, either of the first two counts.

it @

i

The report itself, agaln, is attached at Exh
to Ms. Spitz' affirmation. I also have a looge copy if
that's easier for the court.

THE COURT: Yes. It probably ig. Please show it
MR, SORKIN: (Handing)

{Brief pause)
MR. BOWE: No obijection, vour Honor.

MR. BORKIN: Your Honoy, if we briefly just scan

Rachel C. Simone, OS8R, EMR, CRR
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2% cffer the report in general, I will point out what I

3§ digsoussed previocusly noting that the report on the teop left

4; corner is on Seeking Alpha, the indication ig from Seeking

5§ Alpha website., There are four bullet points beginning with

) the summary of the report, this is on Page 1, following with

7 a paragraph that describes genervally in slightly wore

8 detail. And then Pages 2 through ¢ of thig report lay cut

9§ in detail all of the factual Iinformation that is relied on
10§ in support of the report. And then on page -- it is,
11§ actually, Pages 8 there is a disclosurs that the author is

12§ short on Ercs. 8o this is the overall context of how this

report is published, and what any reasconable reader would
see when looking at the report,

Now, your Honor, there are two main points that
Erosg complains of in their complaint itis Paragraphs 211

through 317. The first is in connection with rumors of a

18§ sale of the company. The second lg with respect to

l%% liguidity., Let me start with the rumors first.

23; Your Honor, if you look at 3lide 6 in the deck,
21§ Paragraph 315 of the complaint, this is where they talk

225 about the sale nunbers. The first sentence states:

23; Mangrove also pounces on national newswire rumors that Eros
24§ was in early talks to se2ll Ercs Now's £ilm library to Apple,
25§ Netflix or Amaszon for approximately $I billicn.

Your Honor, the second sentence isg where they

uv]
o

Bachel C. Simone, CSR, RMR, CRE
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P guote langusge from the August report. The complaint
3 states: Recognizing the markets’s favorable rsacticn to the
4§ ramors, Mangrove claims that they are "not credible® and
5 Just a distrvaction made necessary by a licquidity crisis at
5 Erog.®
7§ If vou look below -- well, even before we look at
8§ what 1 actually in the report, vour Honor, can we step back
for a minute and think about what the complaint is?
l@é Bros is complaining that Mangrove commented on
11% market rumors that may or may not be true. How cculd
12 possibly expressing a subijective belief about a rumor be an
13 actionable gtatement of fact? The premisge itgelf is absurd.
14§ But if we look at the language, what they have plucked out
lS% and put in guotes ig not actually what ig said. What ig
16§ said, the second bullet, the report at 1 on the deck, your
17; Honor: In our opinicn, recent sale rumers are not credible.
18% On dits face, yvour Honeor, it is a statement of
19§ opinicn. That's not what ig it in the complaint.
255 Additionally, just below: We believe thege
2% gtories are just a distraction made necessary by a liguildity
22? crisis at Ercs caused by vears of negative free cash flow
23: and impending debt maturity.
24 Again, on its face a statement of opinion with
a5 support for what the opinion ig. That's not what'g in the

complaint. And you will mee this throughout the complaint.

.3
o

Rachel . Simone, CSR, RMR, CRR
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We don't even have to stop there, vyour Honor. If

vou lock at Page 7 of the report, Mangrove actually spends

3]

i entire page explaining why the rumors aren't credible.

%

First, there were two previous rumors of sale, neither one
went through. Second, Apple already has access to the Eros
Now library. Why would they need to send money to get
access to something they alresady have access to? An
finally, the final paragraph on Page 7 starts with "sven 1f
the deal ig consummatsd® ~- so Mangrove acknowledged the
deal might be consummated, even if it happens, it goessg on to
expiain why financlally it is not a good deal for EBrog or
for Ercs shareholders.

S, again, clear opinion, clearly laid out with
supporting facts and supporting detail that any reasconable
reader could dudge for themselves whether or not to believe
the opinion,

Your Honor, I want to note that nowherse in the
complaint is there any allegation that any of the
information cilted by Mangrove in tha reports or thelr tweels
ig falge. They challenge the opinicons and try to allege the
opinions and conclusicns are false, but as to the underliving
facts, theres is ne allegation that they are false, just like
theres is no allegation that anvthing on Page 7 here is
false,

Your Honor, let me addressg the second point, the

Rachel €. Simone, C8R, RMR, CRR
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2 liguiditvy corisis, slide 7.
3 You will see a pattern, yvour Honor. The first
4 sentence on Paragraph 312 from the complaint: In its latest
5 hit piece, Mangrove repackages the same false themes in
6§ GecInvesting's and Unemon's, John Deoe 5, short reports,

7 including that Ercs is subwerged in an alleged "liguidity

crisig.?®

Again, not what is actually in the report. If vou

look just below, the full statement ig in a bullet it save:

11§ We believe Eros is facing a liguidity corisis.

Again, your Henor, on its facge itfs a astatenent of
13 opinion.
14§ Now, Bros tries to suggest in Paragraph 312 that
lS% that can't be trus. That cpinicn, we believe a liguidity
lﬁé cgrigig can't be true, because we have over $100 million in
l?é cash as of March 2017.
18% Mangrove deoesgn't challenge that., In fact,
19% Mangrove's report on Page 3 says: Despilte the company
20% reporting in this case $136 millicen of cash on its balance
215 sheet as of December 31, so it's acknowledged., No one ig
22% saying that the company ig lyving about the cash on the
23§ balance sheet, but that dosan’t resgolve the point, your
24; Honer. You can't just lock abt cash in a vacuum. You have
25% to ilook at what are vour debts, what are your expenses, what
26% ig your future cost of producing content. This is & compsany

Rachel €. 8imone, C8R, RMR, CRR
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2 that produces £ilwm. They need to produce or buy films. How
3 fast are vou collecting the money vou have owed. Those are
4 all the things that you nesed to take inte account in
51 determining with whether or not there might be or whether ox
) not yvou have an opinion that there is a licuidity crisis.

The fact that there is cash on the balance ghse

i
i

answer the guestion. Mangrove never says it do

what Mangrove does is undertake this very analy

on]

10 what Page is. Page 2 of the rsport, yvour Hon
111 with: Negative free cash flow.

If you look at the chart in the middl

13§ prage, vou will see that 2012, 2012, 2014, 2015
14% wgative free cash flow. 2018 was an anomaly,
155 an explanation why that was an anomaly. The po
16§ company has histovically not had negative free
17; 8o it is a good thing vou have cash on the bala
18§ pecause you are going to need it

19% Your Honor, then below ths chart they
2@% explanaticn about how the DS80sg -~ that's Dayeg &
215 Outstanding. Thie is on average how long it ta
22§ caollect a receivable.

23§ If vou loock at this last sentence:
24% at an eye-watering 327 or 367 including other
25; Think about that for a minute, your H
26% days, on average it takes over a vear to collec

t doesn't

es. Instead,
gig. That's

DY, starte

g of the

and 2017, all
and there iz
int ig this
cash flow.

nee sheet

is an
alesn

kes Lo

DECs now stand

eceivables.
onor ., 387

t on the

Rachel . Simene, C8R, RME, CRR
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2 recelvables. Again, there is no guestion, thers’s n

3 challenge to the truth of these facts.

45 The report goss on. he next page, Page 3

5 Regelvables older than six monthe have grown from 30 wmillion
6% to 102 wmillion over the last year.

7§ Then, your Honcer, the bottom of Page 3 top of

8§ Page 4: The company 1s selling stock in a subsidiary to

g generate cash.

10 Bottom of Page 4: The cost of dsbt, which is now
115 wall over 10 percent, is making the posaibility of
i2 refinancing upcoming debt maturity very difficult, 1f not

13 impossible.

ALl the reascns, all the sugport for why there is

152 a liguidity crisis is laid out right here in the report.

16§ Your Honor, if you look at 8lide B8 -- I will not
l?§ spend any more time goeing through the specifics in the

18? conplaint on the liguidity crisis, but it iz more of the

19; same, Slide 8, Slide 5. ESslective guobes are taken out of
20; context where 1f yvou look at even the sentence they cone

21§ from, it is clear on the face of the sentences that they are
225 oepinion. Then certainly once you look at the context of the
23 overall report and where it i1s published on Zesking Alpha,
24 there is no cuestilon that these are copinlions,

25: Your Honor, I would like to speak briefly sbout

26 the tweets. Your Honor, if vou flip te Siides 10 and 11 in

Rachel C. Simone, CSR, RMR, CRE
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the deck, we have attempted to excerpt the tweetg., And

don't be glarmed, I am not golng to go through in detall on
Slide 11. I realize it ls hard to read.

I want to start with the context becauge ths
context is critical. We are moving away from the online
Seeking Alpha platform and now we are headed into what I
have heard referred to as the Twitter verse.

Your Heonor, Twitter ilg understood to be a form of

immediate responses to and ilwmpressions of what iz happening

a3
)
5

in the world. think we understand what Twltter lg and
it is used. The entire Twitter feed for Alpha Exposure is
inciuded as Exhibit 8 to Ms. Spitez affidavit, but there are
twoe dates in particular that are complained of in the
complaint: May 26, 2017, July 28, 2017.

Now, 1t 1s important teo understand the oversll
history of Alpha Exposure’s Twitter feed. Agsin, Alpha
Exposure is the pseudonym. It is the same name that was
usgaed with respect to Sseking Alpha. There is no confusion
about the identity. The reports are linked on Twitter.
There is no confusion about the identity. A reader
understands who ig putting oub this information.

The two dates are imporitant, yvour Honor., Again,
context matters. These were not random days where someone
decided to just post on Twitter. Thess weve days whers ths

company announced earnings. fo on May 26 this was in

Rachel ¢. Simone, C8R, RMR, CRR
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2. responge Lo sarnings made public by the oo

3E morning. If you lock at Slide 10, the fir

4 oldis but goody, Indian subsidiary reporte

5 morning.

5 Again, the contewt is olear. An

72 vou may be familiar, vou read twests from

8: THE COURT: Right.

8 MR. SORKIN: They come in time.
So, again, the facts on which th

A

responding are the reported results that ¢

12 reported that morning. As vou go up and ¥
13 ig clear when you read the context and the

The gecond one: Looks look liguidity coris

context and the words are clear. Next up:
16% Next one up: Locks dire to me. Next up:
17§ a huge red fliag.
18y 8o, agaln, there arve specific st
18 sach of these. It's clear cpinicon, the co
20% Thers is nco guestion. Bub, your Honor, th
21; mabter, and that's why I want to gpend & 1
22% the July 28 tweets.
23% In addition to reporting the 201
24§ sarnings on July 28, the compsny held an e
25% ag the Court may be familiar, that involve
26 of the company -- cftentimes the CEQC, the

Rachel C. Simone, CSR, RMR, CRR

33 of 66

I'NDEX 'NO. 653096/ 2017 -
RECEI VED NYSCEF: 02/ 26/2018

mpany that

e

st tweet: Eros,

d resulits this
as

d, vour Honor,

the bottom up.

age tweets are
he company
gach one, that
v ara opinlons.
ig. Again, the

doubt it.

g

}ein

We think this

atements mades in
ntext, the words.
& oontext doss

ittle more time on

7 fiscal vesy
arnings call. A&nd
s representatives

CFS -~ actually




FTLED._NEW YORK COUNTY CLERK 027 26/ 2018 09: 39 AM | NDEX NO. 653096/ 2017

NYSCEF DOC. NO 161 RECEI VED NYSCEF: 02/26/2018
e o
1 Proceedings
2 holding a pubklicly availlable call that peopls can dizl into
3 and ask guestions. There ils a statement made by the
4§ company, and then guesticons ave taken by analysts, other
5 iembers of the public. aAnd that's what was going on here.

o

Earnings reported, and then this ig in some wavs
iive tweeting of the eavnings call. That would be clear

with some of the twests. 8o, for example ~-- and your Honor

2 I realize this ig hard to read. I don’'t think we need to go

10 to the agtual exhibit. I can just read one of the twests.
11 It ig the 2Znd tweet in the chain, again, you start on the
12 far right and go up, o up the nmiddle, up the lefy: EBEros,
13 analyst from Jeffries asks softball first guestion on

Eros Mow EBITDA next veay and company replies with gibberish

15§ that deesn't answay (.

lé% Reading that tweet, it makes clear the context.
l?% Here 1s what is going on. There are guestions and answers.
18§ Thisg tweet -- now I do want to actually lock at the

19E complaint. If we go to Paragragh 306 in the complaint --
20 And, vour Honor, I have a clisan copy here if it is easier
21 for the Court.

22 THE COURT: I think I have it here. Just a

233 momant .

Eéé {(Brief pause;

25§ THE COURT: OQkay. It 1s repeated throughout so I
26% have it in a number of places.
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Go ahead. What paragraph?

MR. SORKIN: Your Honor, it is Paragraph 306.

Paragraph 306, vyour Honor, points to the July 28
tweets and lists in bhullet point format on Pages 35 and 86
what appear to be all of the tweests from July 28 but they
are not. The tweet I Jjust read to you along with seven

cthers from July 28 are not listed. There is a reason {hey

are not listed. It's because they make clear the context of
the statements. HNot only are there eight twests fron this
chain omitted, but if you look at these bullets and vou go
to the first one, one might assume that that's the first
tweet in the chain. It is not. The first tweet in the
chain appears on the last bullet on Pages 85. The first
twaet makes clear: Today'ls Eros results should prove that

~

the conpany is a fraud. There is no doubt any longer.

Again, context matters. The reports are coming
out. If you read the tweebs, as this Court will do in
making a decision, in order the way they come out, the
context is clear. These are clearly opinions responding to
the results and the statements that the company is making.
That's not what is in the complaint, your Honor.

Your Honor, we have cited case law. I don't want
to get into the cases because I think the Court is familiar
with them and is more Iinteresgted in the specifics of sach of

the individual defendants glven what I have gone through,

Rachel . Simone, CSR, RMR, CRR
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but there is a brief chart on 8lide 12 that we think

outlines why the Silvercorp. cass and the Nanoviricidess case

are on all fours. These are two New York btrial court cases

in which defamation olaims were resclived at a motion to

And, vour Henor, I will briefiv talk about the
public figure point. I think this iz clear. There is a
alide, 5lide 13. Eros cannot reasonably argue that it isg
not a public figure., They olte two cases; one ig an
individual plaintiff, one is & single sharvehelder furniture
store in Long Island. Eros touts itself as a global
entertainment company with global footprint.

We have clited case law, the ¥Fotochrome case, that
acknowledges a publicly traded company that issues reporte
and engages in public discussion is clearly a public figure.
When that is the case, actual wmalice ig regulred. They have
not plsd it herve. Economico motivation is not enough.

This also tieg into the conspilracy argument, vyour
Honor. There is no indication there was any agresnent oy
anyone working together in connection with thisg, Andg
gpecifically on that point, vyour Honor, I would just go back
to note that the Mangrove reports, we disclosed sxactly what
it was that we wesre relving on. There is clearly no malice.

And the idea that we ware sgsomehow tilied in with the others

when there is a two-vear period where we weren't reporiing

Rachel €., Sinone, C8E, REMR, (CRR
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on Eres simply is incredible.

THE COURT: All right. Do yvou have anything that
ig new?

MR, DE LEBEUW: Just a coupls.

THE COURT: I am really running out of time. I
have another case.

MR. DE LEEUW: I will go very guickly.

Actually, just to pilggvback off the end of that
with regard to the actual malice, we put it in as an
additional reascn. I don't think that this case furne on
whether or not Erosg is a public figure. I think regardless,

they haven't pled what they need to do, and they haven't
gotiten past the opinicn lgsue even 1if they are not a public
figure.

Briefly, I think that you have probably locksd at
the reports in my alfirmation. Very sgimilar. There are
clear beld statements. Fach report makes very clear that we
arve representing views of opinion. Each report was
rublished on Seeking Alpha. Each report fully disclosed the
factual bases for these opiniona. And sach report has
hyvperlinks. Evervthing is hyvperiinked or pasted right into
the article, sc there 1s no nystery aboul what the bases
are. There's no undisclosed opiniong there.

Instead of going through this in a long feature,

in our opening brief on Pages 12 through 23, we pub in 12

Rachel . Simons, C8R, RMR, CRR
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rages of each report and each one of the toplces that they

claim to be defamatory. I szay "toples? because they donft

pull ocut exact language. They sort of, vyou know, pull cut a

pra

word from Paragraph 2 and a phrase from Paragraph 5 and they

a3

say that's what it is. 8o on each of the topics we go

through that in great detail in our opening brief, Pages 12
through 23 s I won't repeabt that

T will dust get to a couple of the peints that
they put in their opposition.

They talk about the CNN expose. They sav this is
false because it i1z old, atale. In their copposition BErosa
claims that the March 22 article stated that CNN India
exposs catches four Bros International assoclated dirvector,
producer, writers on hidden camera digcussing methods for
laundering money through thelr films is basged on grossly
distorted facts because the expose has nothing to do with
Erog and they were never charged with the gubiect of any
publiicly known investigations.

As we explained in ocur cpening brief, the article

properiy dates the CNN reporte. We gay when 1t occurred,
specifically states that the CNN expose was not about Eros
itgelf, and makes the point that the film executives in the
expose digcussing money laundering through the production of
films were still associated with Ereog, which was the point

of that.

Rachel C. Simone, CSR, RMR, CRER
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With regard to the auditors, ancther issue they

4
W
E.) -
in
4]

¢

H

THE COURT: You don't have to read from what they
are golng to say.

MR. DE LEEUW: No, no. I'm just saying with
regard to auditors they absolutely mischaracterize what
we're saying. They say that what we saild ils false because
Ercs' parent company only has one auditor, but that's not at
all what we said in the Geolnvesting reports. In the
March 2% report, we go through that we are talking about the

uditors for all of these wyriad affiliated companies, and
wa, in fact, produce a list at the end of the article that
goes through who the auditor is for each one of those
entities and various resignaticns from each one of ths
auditors. So it is all backed up.

THE COURT: 8o your point is that because he cited
to the auditors report, stcetera, etoetera, thers can be no
defamation because it is all the truth. That's the point.

MR. DE LEEUW: That's the pecint. A&gsain, in cur
cpening brief we make that point.

THE COURT: Good. Let's continus.

Anything new?

MR, RYAN: Very brieflv, vour Honor, I stress that

T think it ls iwmportant here to look at my clientfs

N

statements in their ~~ lock at the words themselves as

Bachel ¢. Simone, U8R, RMR, CRR
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written without the excess verblage in the complaint.
Also, one thing that I wanted to point out is that

the mere fact that a lot of thiz here is one-sided criticism

and that fact that some of it iz harsh dossn't make it
defanatory.

THE COURYT: I get that. Good.

Your responge?

MR. BOWE: Your Honor, thank vou. I will be much
briefer. I promisge.

Your Honor, my father was a fireman up in Harlem
for 17 vears, and he used to have a statement for me. He

would say, "Don't pour water on smoke.® It was a way of

1)

saying don't focus on the wrong things. With respect to
Mangrove's extended presentation, they hasically pointed vou
to smoke and saild that that's not five.

So what were the three igsues that they actually

ed in all of that? They discussed, well, our

1]

-4

discusg

aliegations about the Apple rumer 1s not actionable;

H

liegations about liguidity is not actionable; a tweet where

o
¢
o

r

hey gaid there was an analvet saying something, that's not
actionable. And then he sat down. What he didn't talk
about was the fire.

Let's start on July 28, This is the best example,
vour Honer. When they were live streaming from our investor

call -- it would be as if zomebody was in here, your Honor,

Rachel . SBimone, 8RR, RMR, CRR
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2§ tweeting while you were reading. And, of course, opinion
3 that is protected has to be opinion that discloses all the
4: facts that it is basged on.
5 In that live feed, not addressed by counsel, they
6 say: Eros spent only 55 million on film production in the
7§ quarter. Company clearxrly in liguidity crisis. He didn’t
Bg twaet out what the bhasisg for that was. In fact, he

nisrvepresented the call, It's just like 1if somebody was in

-

hers tweeting out and misrepresented that yvou gald "granted®

il when you said *denied.” Thab's not protected opinion.

When he said, vou know, that we have these things

in the wrong ordsr, we have them in the order of the ones we

lé% think are actionasble and we left out the cnes we don't. He
15; said, Oh, it is not in their complaint, your Honor. Well,
16é that's because that one particular tweet wasn't acticnable.
17% But vou know what is actually misging? If's not what isg
18% migsing from our complaint, it is what ig missing from thelr
19§ opposition.

25§ What is missging from thelr opposition is an

2% explanation on the ones that are in ocur complaint here of
2.?E the parts of that tweet that are acticonatble ghowing that

23 what actually was said on the call that they are basing

24§ their statements on and what are they basing their copinion
25t on. That's nowhere in thely papers. In fact, vour Honor,
26 the reason I Jjumped up when he wanted to hand up a deck was
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I was afraid he was golng to hand up a deck and sort of try
to do that in a deck, which he didn’'t.
Number 2: Erog is admitting it will decreasge the

number of films being produced. Why? Liguidity crisgis.

What it actually said on that call, your Honor, was that
they werse decreasing the production because thers was a

demonetization in Indis and they were bringing stuff

L] “

in-house. £o this is not protected opinion because he

digcologe what it was that was zald on the call that

referring to, and worse, he misrepresents it.

Number 3: Eros under SEC investigation. No way

registration gtatement gets approved. This iz a fraud going
Lo 2ere
No one sald on the call there was an SEC

investigation, Judge. If you are reading this tweet, you

think that's what happened, Oncee again, they don't describe

in the tweet why they thought there was an SEC

investigation. That wasn't announced. Once again, the
basig for that claim is not explained and it misrepresents

what wag said on the call.

Number 4: Eros still does not diacloze revenue
from Eros Now. They pump it and refuse to discloge it.
Huge red flag.

Cnce again, I suppose when you say something
The

didn't happen, vou don't have to explain vour basis.

I"'NDEX "NO." 653096/ 2017
RECEI VED NYSCEF: 02/26/2018
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2§ problem here was it did. They did dizclosze on that call

3t that fact. They misrepresented the call.

4§ Number 5: Eros revenues down 19 percent in Q4,

5: ERITDA down 35 percent in Q4 despite booking fake content,

é regt of world sales.

7 That's an explicit allegation that we are making

8§ up sales. There is nothing they cite f£rom the call that

g explains where they got that opinicn. That is the same as
105 me saying, I think this Court is cerrupt. That implies that
it I have a fact of corruption. If I gaid, I think this Court

B
[ ou]

B3 o] )
£ iz Lad

2}
[

is corrupt because the shades aren't nice, then they will
gay well, that's crazy.

This is a simple declarvative statement without any
context or reference that says we are a fraud, we are making
up sales.

Number 6: Eros 58,5 million receivables more
than one year old but the reserve for doubtful accounts is
tust $163,000. Fraudulent revenues.

Well, fraud is different. Fraud means
intentional. Maybe they are inadequate, bubt fraudulent
regerves? What ls their basis for that? They don't explain
it.

Ancother: FErog massive increase in days pavable

shows they are having trouble paying their suppliers in a

43 of 66
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2 They don't explain what it was they got that
3 opinion for. And worse, they omitted that Eros explained on
45 the call that the reason paysbles had gone up was there had
5 been ~- they had made an encrmous acguisition, so they made
& an acguisition and the pavables were there. aAlso, they
7§ introduced a new line that instead of monthly pavments, they
extended payvments cut for a vear. If wasg a premium lins.

So payables went ugp. That's siwply a misrepresentation vour

4

-

fonor, not an opinion.

"

2 on this side: Eros reveals that the conpsny isg

P

filing a shelf, a shelf filing. Only reason to do that is

9]

to dilute current sharsholders by issuing sguity.

lég hatts fust not a true statement. There are many
15% reasons to do that. It is just not a true gtatemen

16§ Finally --

175 THE COURT: What they are goilng to argue is that
18% it ig an opinion, it is not a fact. In other words, they
192 are going to say that, you know, it was just thelr opinion
20§ that they got from someplace slse,

21§ MR. ROWE: e reason this is toward the end of ay
22; iist, vyour Honor, it is one of the least strong of the ones
23 I have given you. Bub when you are misrepresenting what is
24 sald on the call or vou are not explaining what was said on
25§ the call that is the basis of your copinion, by definition it
26§ iz no longer protected opinion.

Rachel €. Simone, C8R, RMR, CRR
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2 What is protected opinion? I disclose what it is,
3 what my facts are, and I draw a conclusicon. Pecople can
4 figure it out themgelves. Everything until now that I
51 ralsed doesn't fit that. This one mavbe vou can make an

8

argument, but the other's don't. and on this ocne it iz not

a guestion for vou Lo regolve on a moticon to dismiss,

especially in light of the others. It is a case that we gst

g passed motion, we get to discovery, take it, and we go to a
101 jury.
Finally, Judge: Eros increase in trade and other

recaeivables use 72 million in cash despite sales decline.

13§ Fraudulent sales being booked and not collected.

14% Now, that's a complete non sequitur. There is

15? nothing sbout that statement that suggests that we are

16% fraudulently making up saleg, ckay? So it ig a reckless

175 statement.

18? So on all of these, your Honor -- once again, it
19§ iz a live fesd, a report of what we are saying. It

2@5 migrepresents what we are saying in places. In cther places
21§ it Just makes 3 conclusion asg if something was sald and here
22 | ig the conclusion without explaining what was said. That's
23E net protected opinion. And in many of the cases it does

24 both, All of these are things that no ons talked about in
25 that extended presentation. A&And in esach one of the reports,
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2 S0 just briefly, on the August 14 report that he
3 spent a fair bit of time about Agple and about i1lliguidity,
41 they talked about us pulling back investment in our
5§ production companies because we 4idn't have money, but that

isstated what we said. What we zaid was we ave pulling it

e
=

o

ack because India was demonetizing ite currency and we were

taking things in-house. That's a misrepresentation.
Now, 1f they had done that and said: Hsre is what

they say but I think this, wavbe that's protected. But

11§ leaving out our explanation and jfust making up one? Not
12§ protected,

VVVVVVV 13% With respect to Geolnvesting and ClaritvSpring,
14§ nene of these are addressed in their papers, explained in
15% thelr papers nor in their pressntation. They chervypick.
16% ney pour water on smoke, They say, Well, that's not
l?% actionable, Judge, but don't lock over this way.
18§ In March they accuse us of fraudulently funneling
19§ money te our family. There is no --

20 THE COURT: I saw that.

21? MR. BOWE: There is no explanation about where
22 that comes from.

23: Alsn we are making false statements to investor:
24§ regarding revenus growth and users. We were inflating our
25§ uger account, manipulating our money. We let ocur revolver
26% lapse, our revolving credit lines lapse. The problem ig we

Rachel . Simone, SR, RMR, CRR
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didnit,
We lied about the stated reason for deferrving a

bond offer. They don't provide a basils for a conclusion

that our statement was false. They just say we lied.
That's like me saying, This Court ils corrupt without an
explanation. That's actlionable bhecausge it implies facts

that they haven't discussed.

We had close ties with money lsunderers and others
alleging outvight that Bros has engaged in money laundering.
He aays, Well, vou know, there was a report and vou guys
knew it wag an oid report. Ckay, I get that. We will give
them that maybe, vour Honor., Bub then they actually go out
and allege that we are in wmoney laundering with others.
There's no basls for that.

We were doing dummy production deals to channel
agsets to our family., They don't explain in that report,
they don't explailn in the papers, and they didn't explain
when they steood up any basis for that, that it was true oI
that they disclosed the factes that somebody could review.
Again, it's like me standing here saving, This Court is
corrupt. Period. Full stop. I will let evervone figure
cut what I mean.

In May: There was widespread fraud at Eros.
Parviod, Full stop. We are running outbt of wmoney bubk

gxrendad our credit and final stages of a deal. We had

s
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2; extended the deal.

3§ With respect to ClaritySpring: We were raising

4 zash to buy assets from insiders. What is the basis for

5 vhat claim? None in thely papers, none in their

65 pregentation.

7 Now CGecInvesting, we were secretly unwinding a

g subsidiary to get wmoney for liguidity. They completely

9% misrepresented the actual transaction. S0 az they alwavs
10§ say, vou are sntitled to vour opinion but vou are not

11§ entitled to your own facts. The fact was we solid a very
12E small portion of the acguisition, of the company, and they
13 had us divesting. They misrepresented the facts te lend

i4 cradibility to the opinion. They gay: They did that

15 because they were undisclosed related-party transactions

162 draining the company.
1'7g Undisclosed? They were disclosed. That's what we
18 alleged in the complaint., They don't say otherwlise with

19§ documentary or other evidence. They were disclosged, and
20 they were de minimiz, We allege that in the complaint.
21 They don't dispute that in any of their papers.
22; As to ClavitySpring, in July --
23§ THE COURT: I have to gay we are going to have to
24% close it I have other --
255 MR. BOWE: Thisg is wmy last piece, vour Honor.
26 THE COURT:. Okay.

Rachel C. Simone, C8SR, RMR, CRR
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MR, BOWE: Thank you, your Honor.

July 2017 from ClaritySpring, they basically said:
Erog' subsidiary was off balance sheest and cutside the
corporats structure in that we were using 1t do shady deals.

The problem ig it is neot even our company. That's
a complete misrepresentation. They don't explain where they
got a basis for that representation and what it is based on
pecauge there isn't any. It ls completely false.

8o, your Honor, it is important that we actually

focus on the fire and not the smceke here. Thelr papers were

z,..:..

mpressive, the presentation was ilmpressive; but all you
nesd to know from yvour perspective at 84,000 feet, the
challenge you always have is to try and cub to the chase of

all this paper; so the bulk of cur allegaticns about

£y’
fete
m

defamation, the fire, have never been addresssd in t
caas, It's not in the papers. It's not there. It is a
default on those igsgues, and that's because thesge arguments
apply mavbe to some of our weaker arguments, mavbe to some
arguments they made up, but not te our core allsgations.

Thank you for the time, your Honor.

THE CUOURT: Thank you.

Very brief rebuttal, but I resally mean brief. I
am already 15 ninutes late on wmy next case. I gave you twe
time periods for this, so please be very brief. There will

be one rebuttal, that's it.

Rachel C. Simone, S8R, RMR, CRR

49 of 66



30 AN iNEX,\D'653096/2017
NYSCEF DCﬁ NO 161 RECEI VED NYSCEF: 02/26/2018

Proceedings

2 MR. EORKIN: First, the case law is clear.

3 Context matters. Imagine what plaintiffs are asking you to
4 do here, that sach tweet ig actionable.

5 THE COURT: Look, I got that, all right? Anvthing

eise?
MR, SORKIN: The only cother thing I would say,

8§ your Honcor, is that everything vou heard from Mr. Bows about
9% why even the tweets were false, they ave not. All the

10§ explanation you heard, it ig not pled in the complaint.

11; There i1g no allegation --

12E THE COURT: One of the things that was not raised
13 is that -- and I think it is a point that did bother me --
14 vou say "it is an opinion, " but when you say "the evidence
15 shows® -~ and I am not sayving vou personally sald that, bhut
164 the defense, all right, "the evidence shows? or "the facts
17% show, ® that's not opinion. That gebs to someons tryving to
18§ perguade somebody that what yvou are saving ig truth., That's
19§ where the problem is.
2@% Now, I understand what plaintiff ig saying and I
21; understand whab yvou are sayving. And like everything else,
225 probably there 1g a little bit of both. But that doesn't

23 mean that vou completely undo some of the issues that were
24 ralsed in the plaintiff's complaint. There isg a nmuddle
25 there,

26§ MR, SORKIN: I understand, vour Honor. I would,

Rachel . Simone, TSR, EMR, CRR
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actually, like to address that 1f I can very briefly.
THE COURT: Very briefly.

MR, SORKIN: When the guotes that are included in

the complaint say "the evidence shows? or “there ig
irrefutable evidence that, " I urge vour Honor to actually
lock at the reportes., Exhibkit 3 in Ms. Spitz' dsclaration

whare they plucked out irvefutasble evidence. It i n the

[&]
[

5

context of a bullet point list of all the opinions in an
entire report, and the full quote is: "We now belisve there
ig lyrefutable evidence that the company'a theatrical
revenues are substantially below what it had reported.” The
bullets leading up to that arve the basils. Everything that
followings that is the basis., The words matter. You can't
pluck *irrefutable evidence® out of the context of the
repori,

The cother thing, your Honor, ig thatbt that quote is
from a report that is not actionable. It is from 2015, It
ig outside the limitation period. 8o if you locok closely at
what is actually saild in the reports --

THE COURT: Yeou know, that's interesting. If
there 1s a rveport that is false, all right, that is bevond
the cne-year statute of limitaticns but then is repeated
during the one year that is within the vyear, the fact that

it was false to start with doesn't make it not false in the

Rachel €. Simone, (SR, RME, CRR
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MR, SORKIN: Your Heonor, I belisve ~-
THE COURT: Qv even that it ig repeated that way.
MR. SCRKIN: Your Honor, go ~-

THE CCURT: I really have to close it off.

ME. DE LEEUW: Can I have 20 sesconds?

MR. SORKIN: There is case law that addresses that
point, vour Honor, and I would ask for additicnal time to
address that. The case law ig clear. There is only a
re-publiication if there 1g information added to & new
report.

MR, DE LEEUW: Your Honor, my 20 seconds ig simply
that if vyou look at those pages in our opening brisf betwsen
Pages 12 to 23 you will =es basilg for these things. And I
also agreg and urge yvou to look at the reports themselves.

I know you already have, Exhibits 1 through 53 of my
affirmation.

MR. RYAN: In my five seconds, the same, yvouyr
Honor. Please lock ab the documents themselves.
Particularly Exhibit & which wasg wmischaracterized. It does
net say anything about Eros TV being a subsidiary of Hros.
That's a misreading, an unfortunarte one, and an iwportant
piece of theilr argument. 8o I direct the Court to BExhibit &
cf the Ryan affidavit.

THE COURT: Thank you. That does concelude the

argumsnt on Motions 4, 5 and 6. aAnd I am sorry I don't have

Rachel C. Bimones, (C8R, REMR, CER
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1‘ Reporter Certification
& wore Lime, but I really am relving on vour papers. The
3 papers are comprehensive throughout. It was a good argument
4 in both places, so I will do my best, but don't expsct a
5 decision tomorrow WMOrning.
6. You have to get me a copy of the argument, ckay?
7 You have to order the argument. It lg not going to bhe done
8 instantly because it is a long argument. But as soon asg I

get that, then I will mark it submitted, and at that point

18 we will begin working on it.
1L MR. BOWE: Thank you, yvour Honor.

124 MR. SORKIN: Thank vou, your Honor.

13 * W %

be a true and

o
o

14 The foregoing isg hereby certified

15! accurate transcript of the procsedings.

¥

19 Rachel ¢. Simcone
20 Senior Court Reporter
27

22

231
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