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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

PRESENT: HON. FILEEN BRANSTEN PART 3
Jiustice

EROS INTERNATIONAL PLC, INDEX NO. 8530868/2017

Plaintiff,
MOTION DATE 0273220148

MOTION SEQ. NG, 003

¥ =

MANGROVE FARTNERS, NATHANIEL AUGUST, MANUEL
ASENSIO, ASENSIO & COMPANY, INC., MILL ROCK DECISION AND ORDER
ADVISORS, ING., GEOINVESTING, LLC, CHRISTOPHER

IRONS, DANIEL DAVID, FG ALPHA MANAGEMENT, LLC, FG

ALPHA ADVISORS, FG ALPHA, LP., CLARITYSPRING INC.,

CLARITYSPRING SECURITIES LLO, NATHAN ANDERSON,

JOHN DOES

Defendant,

X

The following e-filed documents, listed by NYSCEF document number 142, 143, 144, 148 148, 147,
148, 148, 150, 151, 152, 153

were read on this application tofor Extend Time to Serve

Upon the foregoing documents, itis

GRDERED Plantiff’s Motion secking an extension of time to serve the Complaint is
GRANTED as stated on the Febroary 14, 2018 record and transcript (Rachel C. Simone, CSR) at

13:24-13:1%. Plaintiff has until Jun 1, 2018 1o effectuate service qn the John Dopigfendants.
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2 SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORKE : PART 3

EROS INTERNATIONAL PLLC,

4
§ Plaintiff (s},
5
- against -
&

71 MANGROVE PARTNERS, HNATHANIEL H. AUGUST, MANUEL 2.
ASENSIC, ASENEIC & CCOMPANY, INC., MILL RCOCK ADVIESORS,
g INC,, GEOINVESTING LLC, CHRISTCPHER IRONS, DANIEL E.

| DAVID, FG ALPHA, L.P., CLARITYSFRING INC., CLARITYSPRING
Si SECURITIES LLC, NATHAN Z. ANDERSON and JOHN DCES
{OMOS., 1-30,

Defendant (s} .

‘February 14, 2018

e

13 50 Centre Strest
New York, New York

14
15; B EFORE: HONCORABLE BEILEEN BRANSTEN, JEC
16

17" APPEARAMAWCEGS:

18 KASOWITZ, BENSON, TORRES LLFE
: Attorneys for Plaintiifs
194 1833 Broadway
§ New York, New York 10013
20 BY: MICHAEL J BOWE, ESQ.
STEFHEN W. TOUNTAS, ESQ.
21
22 AKIN GUMP STRAUSS HAUER & FELD LLP
Artorneys for Defendants Mangrove Favtners
23 and Nathaniel August
Cne Bryant Park
24 New York, New York 10036
5 BY. JOSEPH L. SCORKIN, EE(Q.
251 MICHAEL A. ASARC, ESQ.
261

Rachel . Simons, {8R, RMR, CRR
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]

APPEARANCES CONTINUED:

33 COZEN O7CONNOR
§’ Attorneys for Seolnvesting Defendants
4 45 Brcadway
New York, New York 10005
5 BY: MICHAYL BIRNEY DE LEEUW

?E STONE BONNER & ROCCO LLP
§ Attorneys for ClaritySpring and Nathan Anderson
81 1700 Broadway
§ New York, New York 10019
g1 BY: SUSAN M. DAVIES, ESQ.
STEPHEN RYAN, JR., ESQ.

Rachel €. Simone, CER, EMR, CRE
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Proceedings
THE COURT: For EBros International PLC, from the
Kagowitz, Benson, Torres & Priedman LLP firm, I have Michasl
Bowe,

RECEI VED NYSCEF: 02/26/2018

How ars you?

MR. BOWE: Good morning, vour Honor.
THE COQURT: And Steven Tountas,

MRE. TOUNTAS: Yesg, yvour Honor.

MR. BOWE: Although, vour Honor, we lost our dear

partner Mr. Frisdman to Israel. He 1lg the ambasgsador to

ITgrael. It ig only Kasowltz Benson Torres now.

up .

THE COURT: Oh, ves.

MR, BOWE: I do the same mistake every time I gst

THE COURT: But I sse that Mr. Tountas has the

proper card with the proper name. You have to gsb vours

updated,

MR. BOWE: Waste not want not.
THE CCOURT: OCkay.

Yor Mangrove Partners and Nathaniel August, I have

from the Akin Gump LLP firm Jogeph Sorkin --

MR. SORKIN: Good wmorning, vour Honor.

THE CQURT: ~- and Michasl Asaro.

MR. ABARC: Cood morning, your Honor.

THE CCOURT: For the Geclnvesting LLC defendants, I

e from the Cozen O'Connor LLP firm Michsel Birney de

Rachel . Simone, S8R, RMR, CRR
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Lesuw,

MR. DE LEEUW:

THE CQURT:

.............. I'NDEX 'NO. 653096/ 2017

RECEI VED NYSCEF:

02/ 26/ 2018

Proceedings

include Christopher Ircns?

MR. DE LEEUW:

THE COURT:

ME. DE LEEUW:

THE COURT:

MRE. DE

THE COURT:

Yes.

Yasg.

LEEUW . Yes.

MR. DE LEBEUW: Yes.

THE COU

T:  FG Alpha LE?

MR, DE LEEUW: Yes.

Good morning, your Honor.

It says "defendants, " doss that

What about Daniel Dawvid?

What abcout FG Alpha Management?

And FG Alpha Adviscrs?

THE COURT: All that vou represent, you just said

"defendants. ®

MR, DE LEEUW:
THE COUR
Incorporated, Claritvspring Securities LLC and Wathan Z.

Anderson but not the John Doss we have from the Stone

Sorry about that.

T:  Then for the Clavityspring

& Rocoo LLP fipm Susan Davies.

ME. DAVIES:

THEE COURT:

MR, RYAN:

THE COURT:

Berman Tabacoo.

Rachel <.

Simonea,

Good morning.

TSR, RMR, CRR
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going to do a section on background.

publi

Numbe
going to give
go kback to 4, 5

organize

RECEI VED NYSCEF: 02/26/2018

Proceedings
MR. RYAN: Yes.
THE COURT: Is that a different firm?
ME. DAVIES: Your Honor, we are local counsel, and
Ryan is admitted pro hac vice for purposes of this case.
THE COURT: Thank you.
At this time I am going to organize this. I am

I am going to do the

cation tweets which goes, basically, to the top of the

4. Then I am goling to deal with Motion Ssguence

and &. Then after I finish that because I am

P ~7
g

a decision on those two motions, then I will

and §, ckay? That's how I am going to

it. 8o you might as well be seated and I am ready

to start.

Background: I am golng to start with the parties.

Plaintiff Eros is 3 global entertainment company that is a

presminent coproducer and distributor of Bollywood films.

Complaint at Paragraph 2.

Indian Madia Company listed on the

Same

gources of revenuse 1z Eros Now,

In 2013 became the first

Bros

New York Stock Exchangs.

complaint at Paragrsph 2. One of Bros's largest

an online streaming

platform.

RDefendant Seolnvesting LLC ls a Pennsyvlvanis

coerporation that was founded in 2008 by defendant Daniel E.

David and Mal Soueidan.

Complaint at Paragraphs 25 and 81,

Rachel C. Simons, C8R, RMR, CRR
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1 Procesedings
2 Geolnvesting affilistes, defendants -- EG Alpha Management
3§ LLC, FG Alpha Advisors LLC, and PG Alpha LP -- are companies
4 affiliated with defendant Danisel E. David. That comes in
the complailnt at Pavagraphs 28 through 30 and Paragraph B7.

GecoInvesting ig an independent research firm that

75 gathers, analvzes, and disseminates information on public
& companies trading in the US financial markets. Again,
3 complaint at Pavagraph §1.
10 Geolnvesting's objective is to "provide investors
11§ with tools to make informed decisicons.” Same complaint at
12§ Faragraph 81.
| lB% Geolnvesting publishes articles about public
145 companies it trackg. BAgain, complaint at Paragraph 88.
15; Many of these articles are published on the
16% Seeking Alpha blog, a website catering teo financial
17% information for investors. and that comes from the
18§ complaint at Paragraphs 47 and 224.
19§ Founded in 2012, defendant ClaritySpring is a
26§ regearch and consulting firm focused on providing detailed
2% due diligence on hedge funds teo lend transparency toc the
22? hedge fund markest. Agsain, the complaint now at
23 Paragraph 89 ClaritySpring wholly owns a brokerage firm
24 called ClaritySpring Sscurities, same citation.

25 Defendant Nathan Anderson is & due diligencs

antrepreneur who created ClarvitvSpring and ClavitySpring

o)
(a2

Rachel €. SBimeons, CSR, EMR, CRR
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Procesdings
Securities. Complaint at Paragraph 2¢. Anderson also runs
ClaritySprings' Twitter account, formerly known as
"@Clarityfpring? and now *@ClarityToast. "Again, that's the

game citation at Paragraph 20.

Defendant Mangrove is an investment advisor

incorporated in the Cayman Islands. Mangrove's, defendant
August, currently serves ag its president and portfolio
mANAgEer.

At times relevant to the allegaticns in the
complaint, defendant August posted content online using the

alias "Alpha Exposure.® There are other named defendants

1

that have not yet appeared.

Thig is all basgically a defawmation case, and the
publicaticon/tweets that form the basis of the defamation
counts are as follows:

In 2017 QecInvesting began reporting on plaintiff
Erogs. It published five articles between March and
July 2017 on topics such asg: 1, claimsg that Brosz wasg
engaging in self-dealing as reflected in confidential

testimony by an Indian £ilm producer who has co-produced

films with EBros in a publicly-filed complaint; 2, analyses

of Eros's earning reports and troubling financial health
including looming dsbt and liguidity concernsg from its
public filings; 3, investigation intoe Erceg' refinancin

conceyns based on its press release and public findings; 4,

Rachel . Simone, (SR, BMR, CRE
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2 lack of timely disclosure to sharveholders regarding the
3 company's efforts to refinance one of itg credit facilities
45 and raise capltal; 5, Erosg' described connections to acouse
S money launderers as exposed in a CNN India report; and &,
) Bros' sale of primayy subsidiary stock in order to ralsge
7 capital as revealed through public filings and press
8 releases. And this all comes from the affirmation of
g Michael de Lesuw dated November 30, 2017, the de Lesuw
10§ sffirmation, Exhibits 1 through §.
11E At 8ll relevant timesg, Geclnvesting held a short
12 eosition in Eros stocks and disclosed thisg facts in bold
13; letters in each of the articles. Again, the game de Leeuw
14 affirmation. See alsc the complaint at Paragraph 88.
15 Geolnvesting uses several Twitter accounts to
16§ publish information from its articles and other realtime
17 tracking of its investments. QGeolnvesting uses the
18 "Geolnvesting® Twitter account. That is the complaint at
195 Paragraph 28%.
20; Defendant David maintains a Twitter account under
21 the pen name "FG Alpha-Management.? That's complaint at
22 Paragraph 88,
23§ Defendant Christopher Irvong, a senior busines
zég writer and equity analyst at Geolnvesting, maintains a
£5 Twitter account under the name "Quoth the Raven.® Again,
26? complaint at Parvagraph 8%,

9 of 66
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These three Twitter acccunts posted tweels about
Erog that largely relied on the content of the Geclnvesting
articles. Again, complaint at Paragraph 289.

Defendant ClaritySpring made certain statements on

Twitter concerning Ercos in March of 2017 and again in July

of 2017. Again, complaint at Paragraph 21.

Eros claims that certaln tweets of ClaritySpring
are defamatory and that certalin tweebs were "timed™ to align
'ith those of other defendants in this case. Again, the
complaint at Paragragh 224,

ClaritySpring's Twitter page contains, and at all
relative time has containesd, the following disclaimer

]

diaplayed prominently: #"Opinions too inane to be anvihing

Fa

other than my own." See affirmaticon of Stephen Rvan, Jr.,
the Ryan affirmation, at Bxhibit 1.

Mangrove defendants published several reports
under the alias Alpha Exposure on Seeking Alpha in 2015 and
2017 asg well as several tweeie posted using the *Alpha
Exposure? Twitter handle in 2017.

Eros' stock has been declining since 2015,

B

Complaint at Pavagraph 5. Dros sxuperienced its largest drop
in share price from July 24, 2015 to January 12, 2016 where
the stock fell from 536,32 to §7.00. Defendantis memo of

law at Page &,

Brog filed the sult on September 28, 2017 alleging

Rachel C. Simone, OS8R, RMR, CRR

10 of 66



I'NDEX NO 653096/2017

NYSCEF DOC. NO. 161

17
18 |

19

21
22

23

28]
12

B2
431 >

B
[#3)

AAAAAAAAAAAAAA

RECEI VED NYSCEF: 02/26/2018

Progesdings

that the articles and tweets by the defendants caused harnm

to Brog and ite sharveholders. Eros gues for defamation per
ge, Count 1; defamation, Count 2; commercial disparagement,
Count 3; falsge light under Pennsyvlivania law; Count 4,
tortious interference with prospective business relations,
Count 5; tortious interference with contract, Count §; and
civil conspiracy, Count 7. Defendants in turn file
raspective motionsg to dismiss.

I am now turning to plaintiff's wetion for
default, which is Motion Ssguence 7.

Plaintiff moves to hold defendant Manual P
Agenslc, Asensio & Company Incorporated, and Mill Rock
Advigors Incorporated in default for their failure to
respond to the complaint pursuant teo CPLR 3215, and CPLR
3215 states: "When a defendant has failed to appear, plead,
or proceed to trial of an action reached or called for trial

] ]

or when the Court orders a dismissal for any other neglect

:

neglect to procsed, the plaintiff mayv seek a default
judgment against him, ®

A1l vight. Default as against defendant Manual
F.Asensic:

io

1]

Plaintiff alleges that defendant Manual P. Agen
wag served both through *nail and msil® pursuant to CPLR
308(4) and by serving a person of suitable age and

digoretion, the bullding's conclerge, at the plaintiffi's

Raghel €, Simone, C8R, RMR, CRR
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Proceadings
glace of residence purvsuant o CPLRE 308(2). Ses Bowe

-

affirmation, Exhibits 1-2.

Defendant Asensio later sent a series of e-mail
exchanges with plaintiffi's attorney in which the defendant
states that service was defective, but, nonetheless, admits
fconstructive knowledge® of the complaint. See Bowe
affirmation, Exhibite F through M.

The affidavit of service affixing procsss to the

door states that the process server made five attemptg Lo

2017, September 34, 20817, and October 2, 2017.

The supplemental service made upon the concierge
of defendant Asensic's address gives this Court pause to
guestion the validity of the plaintiffs purported *nail and
mail” service.

The service of process upon a bullding concierge
is only proper where the process server is denied access to
the defendant's apartment. See Bank of America N.A., versus
Grufferman, 117 AD3d 508 at Page 508, First Department 2013

{determining that the Court’s declision to hold a hearing and

recelve testimony from the process server as to itg
inability to access the apartment was proper). That was a
traverse hearing.

Abgent testimony, the service upon the concierge

also does not explain the procesgs gerver’'s seeming ability

Rachel €. Simone, (C8SR, RMR, CRR
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2 to enter the building five times to attempt service without
3 chiection by the concierge., See Wellg Fargo Bank National
4 Azsgoclation versus Ferrato, 150 AD34 546, 547, First
5§ Department, 2017 {holding the affidavit did not establish
) either that its process server wag ncot permitted to proceed
into the bullding or that service was made upon a perscen of

gultable age and discretion and remanding the isgsue for a

traverse hearing). This Court cannot determine service was
10 properly made upon the individual defendant Asensic at this
i1 time,

Default against both defendants Asensio and Mill

13 Rock Adviscors Incorporated:

14 Service was nade on Cctober 2, 2017 upon both of
lSé thoge defendants, defendant Asensio & Company and Mill Rock
16? Advisors Incorporated, by delivering two copies of the

17% notice of commencement of the acticon, summons with notice,
18% and supplemental summons and complaint upon Asensic &

19§ company'’s registered agent, the New York Department of

20% Srate, pursuant to BCL Section 306. Rowe affirmation

21§ Exhibit € and D. BCL Section 308 (b} {1) stateg: "Sexvice of
22 process on the Secretary of State as agent of a domestic or
23 authorized forvelgn corporvation may be made by perscnally
24? delivering to and leaving with the Secretary of State or a
25 deputy, or with any person authorized by the Sscretary of
28 State to receive such service at the office of the

Rachel . Simone, C8R, EMR, CRR
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2§ Department of State in the city of Albany duplicate copiles
32 of such process together with the statutory fee which fee
4§ shall be a taxsble disbursement. Sexvice of process of such
5§ corperation shall ke complete when the Secretary of State is
6§ so served.” Thus, the service against the corporate
7; defendants is proper. Therefore, the wmotlion for default
8% ggainst the individual defendants is denled in part. The
9% motion as to defendant Asensio is to be held in abevancs
10% pending 3 traverse hearving. And the wmeotlen against the
11§ defendants Asensio & Company and Mill Rock Advisors is
lﬁ% denied, Service is proper against defendant Asensio &
13§ Company and Mill Rock adviscrs.
14? Ag to that, to held them in default, once the
18 issues have been resolived in the entirety of the case,
i€ plaintiff shall conduct an inguest before s Referee on
17 damages az to defendants Asensgio & Comgany and Mill Rock
18% advisors, but not until after the conclusion of this case.
19§ So, in a gense, the motion for a default judgment is granted
28 hecause service is proper and they have nobt yet appeared.
21 Of course that could be cured too, but asg of now we will
225 hold the entire issue of damagesz in asbeyvance pending the
22 conclusion as to the other matters in this case,
24 Motion Seguence 2 ig a motion to extend time to
25; serve.
25§ On June &, 2017 plaintiff gerved a sunmons with

Rachel ¢. Simone, S8R, BMR, CRR
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notice upon individual defendants pursuant to CFLR 3086,
Plaintiff, however, remains unable to identify various John

Doe defendants. On Octceber 6, 2017, this Court granted an

initial 120-day extension of time to gerve the Jochn Doe

defendants. The extension expired on February 1, 2018,

y]

laintiff is reguesting an additional 120-day extension of
time to serve the parties.

Legal standards: A plaintiff seeking leave to

extend time to serve must do so either upon a showing of
fgond cause® or that the extensicon ig in the "interest of

justice." See Leader versus Maronsy, Ponzini & Spencer, 987

pre
+

Y24 7

iFt

at Pages 103-104, 2001 {(differentiating between good
cause and interesgt of justice ztandards).

Reagsonable diligence in attempting te locate the
defendants meets the good cause standard. Again, same
citation at Page 104 (stating an exercise in diligence would

gurely count as good cause) .

4
dn

[y

The interest of Justice standard, howsver, is a

£

-

3

"more flexible® standard reguiring a "careful Jjudicial
analysis of the factual sstting of the case and a balancing

of the competing interest presented by the partieg.® Again,

921

the same citation at Page 10

-

Herve, plaintiff has endeavored to ildentify John
Doe defendantes which are either affiliastes of known

defendants or are unknown parties. To date, plaintiff has

Rachel €. Simons, CSR, EMR, CRR
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2 been able to identify John Doe defendant 6 as being an
3 affiliate of defendant ClavitySpring. See Bowe affirmation
at Paragraph 8. PFlaintiff supposes that the Mangrove

defendants may also have John Doe affiliates who have not

6E yvat been disclosed. See Bowe affirmation at Paragraph 9.
7 Inseofar ag the unknown parties are concerned, the
8 plaintiff subpesnaed five nonparty website operators (Vetr
2 Incorporated, StockTwits Incorporated, Scribd Incorporated,
10§ Twitter incorporated, and LinkediIn Corp.) See Bowe
11§ affirmation, Bxhibits D through H. All of the nonparties
12% but LinkedIn have responded. LinkedIn has a desadline to
13? respond by February 2018, I suppoese it is coming up. Ses
14E Bowe afflrmation atbt Paragraphs 10 through 12.
15 Thus, the Court finds good cause exists to ewtend
16 the deadline to serve the John Doe defendants a furthsy 120
17 days to June 1, 2018. Therefore, Motlon Seguence Number 8,
18§ the motion to extend time to serve, is granted.
19§ Now wa gel to Motion Sequences 4, % and 6. This
EGt is defendant’s motiong to dismiss.
21 The Geclnvesting, ClaritySpring and Mangrove
22§ defendants seek dismissal of plaintifi’'s complaint largely
23 on the grounds the sublject writings {(the articles and
24 tweets) ars protected spesch and express meres opinions both
25 by their nature and by theilr express content pursuant to
Eﬁg CPLE 3211{a! {1}. They alsc allege that plaintiff has falled

Rachel C. Simone, 8K, RMR, CRR
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2 Lo state a cause of action under CPLR 3211{a) (7).
3 Dismissal standard of law: A motion to diswmiss a
% complaint pursuant to CPLR 3211 {a} {7) iz properly granted if
5 the plaintiff fails to state a cause of action within the
four corners of the complaint. Scott v Bell Atlantic Corp.,

K 282 ADZ4 180 at Fage 183, First Department, 2001. P"Bare
a legal conclusiong ag wall ag factual claims either
R inherently incredible or flatly contradicted by documentary

evidence® are not "presumed to be true and accorded every

favorable inference.? Ullman against Norma Kamalil

12§ Incorporated, 207 AD2d 6381, 622, First Department, 19924,
13% Fhere the motion to dismiss is based on documentary

145 evidence under CPLR 321%1{a} {1}, the claim will be dismissed
155 "if the documentary evidence submitted conclusively

16% gstablishes a defense to the aszerted claims as a matter of
17% law." International Fublishing Concepts LLC versus

18§ Lecatelli, 9 NYS 234 583 at *2 through 7, New York Supreme
19 Court, 2015.

20% I am going to ask the defendants -- lock, all

21§ three defendants raised the same issues, 50 you can chooss
22§ among vourselves who you wish te have actually talk asbout
23% he case or talk aboub a point, but I don't want thres

24; repetitions, all rxight? That's not going to be acceptable.
25% We have the issue of defamation and defawation pevr

[
N
(1]

ge. I am going to do that fivst. That's the first and

Rachel C. Simone, 8K, RMR, CRR
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4]

gsecond causes of actilon. Of course when you finish that,

plaintiff will go, then a very short rebuttal. That's how

[

£ is going to work. After that we will do the protected
opinion versus ~-- this is part of the defamation, protected
opinion versus false statement. So those are what I expect
to hear.

I can give you, in a sense, a brief outline of the
defamation law. Mayvbe that would be geod to put in, and
then you can work from that. Maybe that's the way to do it.

This is the first and second causes of action.
Under New York law, a plaintiff states a claim for
defamation only 1if it can plead a "false statement published
without privilege or authorization to a third-party
constitubing fault as judged by, at a minimum, a negligencs
standard, and it must either cause special harm or
constitute defamation per ge. ' See O'Neill wversus New York
University, 27 AD3d 188, 212, a First Department 2012 case.
It le now beyvond dispute that sexpressions of opinion are
cloaked with the absolute privilege of speech protected by
the First Amendment, and that ‘false or not, libelous or
not, are gonstitutlonally protected and may not he the
subiect of private damage actions.'® Jaszal versus
Christiets, 279 AD2d 186, 188, First Departiment 2Z001. Ses
algo Sandals Resort Intermational Ltd versus Googls

Incorporated, 86 AD3d, 32, 38, first Department 2011 {(a

Rachel . Simone, C8R, REMR, (RR
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