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Proposed Attorneys for Crumbs Bake Shop, Inc., et al.,  
Debtors-in-Possession 
 

In re: 

CRUMBS BAKE SHOP, INC., et al.,1 

Debtors-in-Possession. 

 

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY 
CASE NO. 14- 

Chapter 11 
(Joint Administration Pending) 

VERIFIED APPLICATION IN SUPPORT 
OF DEBTORS’ MOTION FOR AN 
INTERIM AND FINAL ORDER: 
(I) AUTHORIZING THE DEBTORS TO 
OBTAIN POST-PETITION FINANCING 
PURSUANT TO 11 U.S.C. §§ 105, 361, 
362, 364(c) AND 364(e); 
(II) AUTHORIZING USE OF CASH 
COLLATERAL; (III) SCHEDULING A 
FINAL HEARING PURSUANT TO FED. 
R. BANKR. P. 4001; AND 
(IV) GRANTING OTHER RELATED 
RELIEF 

HEARING DATE AND TIME: 
July ___, 2014, at ___:___ __.m. 

ORAL ARGUMENT REQUESTED 

                                                 
1 The Debtors in these Chapter 11 cases, along with the last four digits of each Debtor’s tax identification number are:  Crumbs Bake 

Shop, Inc. (5274) (“CBS”); Crumbs Holdings LLC (8045) (“Holdings”); Crumbs 42nd Street II, LLC (5913); Crumbs Broad Street, LLC (5319); 
Crumbs Broadway LLC (2653); Crumbs Federal Street, LLC (9870); Crumbs Garment Center LLC (5142); Crumbs Grand Central LLC (5030); 
Crumbs Greenvale LLC (6562); Crumbs Greenwich, LLC (3097); Crumbs Hoboken, LLC (5808); Crumbs II, LLC (5633); Crumbs Larchmont, 
LLC (8460); Crumbs Lexington LLC (0286); Crumbs Park Avenue LLC (5273); Crumbs Retail Bake Shops, LLC (f/k/a Crumbs Fulton Street, 
LLC) (0930); Crumbs Stamford, LLC (8692); Crumbs Third Avenue LLC (6756); Crumbs Times Square LLC (1449); Crumbs Union Square 
LLC (8629); Crumbs Union Station LLC (6968); Crumbs West Madison, LLC (5017); Crumbs Woodbury LLC (2588). 
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TO: Honorable Judge  
 of the United States Bankruptcy Court 

Crumbs Bake Shop, Inc., et al., the within debtors and debtors-in-possession (the 

“Debtors”), by and through their proposed counsel, Cole, Schotz, Meisel, Forman & Leonard, 

P.A., respectfully represent: 

I.   INTRODUCTION AND JURISDICTION 

1. This Verified Application is submitted in support of the Debtors’ motion for entry 

of interim and final orders, pursuant to Sections 105(a), 361, 362, 364(c)(1), 364(c)(2) and 

364(c)(3) of title 11 of the United States Code (the “Bankruptcy Code”), and Rule 4001 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”):  (a) authorizing the Debtors 

to enter into a superpriority, senior secured debtor-in-possession financing facility (the “DIP 

Loan”) with Lemonis Fischer Acquisition Company, LLC (“Lemonis Fischer” or the “DIP 

Lender”); (b) authorizing use of Lemonis Fischer’s cash collateral; (c) scheduling a final hearing 

pursuant to Bankruptcy Rule 4001; and (d) granting other related relief (the “Motion”).   

2. This Court has jurisdiction over the Motion pursuant to 28 U.S.C. § 1334.  This is 

a “core” proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (D) and (O). 

3. Venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

II.   BACKGROUND 

4. On July 11, 2014 (the “Filing Date”), the Debtors filed voluntary petitions for 

relief pursuant to Chapter 11 of the Bankruptcy Code.  Since the Filing Date, the Debtors have 

remained in possession of their assets and continued management of their businesses as 

debtors-in-possession pursuant to Sections 1107 and 1108 of the Bankruptcy Code.   

5. A detailed description of the Debtors’ business and the facts precipitating the 

filing of the Debtors’ Chapter 11 proceedings are set forth in the Affidavit of John D. Ireland in 
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support of the Debtors’ various “First Day Motions” (the “Ireland Affidavit”).  Those facts are 

incorporated herein by reference.  

6. As set forth in the Ireland Affidavit, before ceasing operations on July 7, 2014, 

the Debtors were one of the largest, most recognizable brand name cupcake specialty retailers in 

the United States.  While cupcakes comprised a majority of their sales, the Debtors also offered 

other baked goods, including push up pops, cakes, cookies, pastries, scones, croissants, brownies 

and muffins as well as hot and cold beverages.  The Debtors offered these products through retail 

stores, an e-commerce division, catering services and a wholesale distribution business.  

Additionally, the Debtors licensed the Crumbs brand to third parties such as BJ’s Wholesale 

Club, White Coffee, PKP-Mystic Apparel, Pop!Gourmet Popcorn and Pelican Bay.  Before 

ceasing operations, the Debtors operated 49 stores in New York, New Jersey, Illinois, 

Washington, D.C., Connecticut, Massachusetts, Delaware, Pennsylvania, Rhode Island, 

Maryland and Virginia.  For the fourth quarter ending December 31, 2013, CBS and its 

subsidiaries had consolidated assets of $20 million and liabilities of $19 million.  Given their 

severe liquidity constraints, limited available cash and to avoid incurring liabilities they could 

not pay, the Debtors were forced to cease operations on July 7, 2014.  The Debtors filed these 

Chapter 11 cases to pursue a sale of their assets through Section 363, which they believe will 

maximize value for the benefit of all stakeholders. 

A. The Debtors’ Pre-Petition Secured Indebtedness  

7. On January 20, 2014, CBS and Holdings entered into a Senior Secured Loan and 

Security Agreement (the “Secured Loan Agreement”) with Fischer Enterprises, L.L.C. 

(“Fischer”) whereby Fischer agreed to make a term loan in the original principal amount of 

$5 million (the “Fischer Loan”).  The Fischer Loan consisted of two tranches.  The first tranche, 



 4 
52486/0001-10674814v1 

in the original principal amount of $3.5 million, was funded on January 21, 2014, and the second 

tranche, in the original principal amount of $1.5 million, was funded on April 1, 2014.  Each 

tranche is evidenced by a promissory note (the “Fischer Notes”). 

8. Pursuant to the terms of the Secured Loan Agreement, the Fischer Notes are 

senior to all other indebtedness of CBS and Holdings and are secured by all assets of CBS and 

Holdings, including equity in the Subsidiaries.  The Fischer Notes are scheduled to mature on 

July 1, 2016.  The Fischer Notes are convertible into shares of CBS common stock. 

9. On July 10, 2014, the outstanding obligations under the Fischer Notes were 

assigned to Lemonis Fischer as evidenced by that certain Assignment of Loan and Loan 

Documents dated as of July 10, 2014.  After the assignment of the Fischer Loan, Lemonis 

Fischer advanced the Debtors $317,000 in connection with the Debtors’ Chapter 11 filings, and 

the Debtors executed (a) an Amended and Restated Note dated as of July 10, 2014, in favor of 

the Lender and (b) that certain First Amendment to Senior Secured Loan and Security 

Agreement, dated July 10, 2014. 

10. As of the Filing Date, $5,514,245.30 is due and outstanding to Lemonis Fischer. 

(ii) Unsecured Debt 

11. On May 10, 2013, the Debtors sold and issued $7.0 million in aggregate principal 

amount of Senior Convertible Notes that will mature on May 10, 2018, and, on June 11, 2013, 

the Debtors sold an additional $3.0 million in aggregate principal amount of Senior Convertible 

Notes that will mature on June 11, 2018 (collectively, the “Notes”).  Interest on the unpaid 

principal balance of the Notes accrues at 6.5% per annum and is payable quarterly in arrears.  As 

permitted by the Notes, the Debtors have elected to convert all accrued interest into common 

stock.  Therefore, as of the Filing Date, the principal amount of the Notes remains outstanding 
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together with interest from July 1, 2014 through the Filing Date.  The total amount outstanding 

under the Notes is approximately $9.3 million.   

12. As of the Filing Date, the Debtors also estimate they have approximately $5  

million of unsecured trade debt and other outstanding operating expenses including liabilities to 

certain of their landlords.   

B. The Proposed DIP Financing From the DIP Lender 

13. As of the Filing Date, the Debtors did not have sufficient liquidity to operate their 

business and the Debtors could not fund the administration of these Chapter 11 cases without the 

need for debtor-in-possession financing.  The Debtors believe having the ability to access a 

post-petition financing facility will enable the Debtors to embark on a competitive sale process 

for the benefit of all parties-in-interest. 

14. Prior to the Filing Date, the Debtors retained GlassRatner Advisory & Capital 

Group (“GlassRatner”) to, among other things, critically examine the Debtors’ business 

operations and funding requirements.  GlassRatner initiated a broad pre-petition marketing 

process to solicit interest from potential investors.  That dual track process targeted potential 

investors that would (a) seek to acquire the Debtors’ business and/or (b) provide the Debtors 

with capital to fund the ongoing operations.  In consultation with the Debtors, GlassRatner 

determined that only strategic investors or financial sponsors with an investment platform in the 

specialty food sector could provide a viable solution given the critical state of the Debtors’ 

business.  As such, only those parties that met that specific criteria were contacted.   

15. Together with the Debtors, GlassRatner approached a total of 127 distinct parties 

through 149 individual telephone calls.  Of those parties contacted, 58 parties chose to receive 

the “Investment Teaser” and/or requested additional information in order to evaluate a potential 
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transaction.  All of the prospective investors contacted by GlassRatner, however, elected to pass 

on the financing opportunity given: (a) concerns about the Debtors’ business operations; (b) the 

Debtors’ financial condition; (c) recent results of operation and limited unencumbered assets; 

and (d) the uncertainty around ultimate repayment.  As of the Filing Date, GlassRatner’s 

marketing effort did not result in a formal DIP loan proposal from any other third party.   

16. As set forth in the budget attached as Exhibit A (the “DIP Budget”), the DIP 

Loan, together with use of Lemonis Fischer’s cash collateral, will allow the Debtors to 

administer these Chapter 11 cases while they conduct their Section 363 sale process. 

17. The Debtors believe the DIP Loan is on the best terms available under the 

circumstances, and was negotiated at arms’ length and in good faith.  Further, as set forth above, 

the Debtors were unable to obtain debtor-in-possession financing on better terms than that 

provided under the DIP Loan.  Lastly, the Debtors believe, after diligent consideration of all 

known circumstances, in their reasonable business judgment, that the DIP Budget is achievable 

and will allow the Debtors to operate in Chapter 11 without the accrual of unpaid post-petition 

liabilities beyond ordinary course terms.   

(i) The Terms of the DIP Loan 

18. The terms and conditions of the DIP Loan are set forth in that certain 

Superpriority Debtor-in-Possession Credit and Security Agreement dated July 11, 2014 (as it 

may be amended, supplemented, restated or otherwise modified from time to time, the “DIP 

Loan Agreement”) substantially in the form of Exhibit B attached hereto.  The following is a 

summary of the significant terms of the DIP Loan Agreement:2 

                                                 
2 This section is intended to provide a summary of the DIP Loan Agreement only.  The reader is directed to 

the DIP Loan Agreement for a more complete recitation of the terms.  Unless otherwise defined herein, capitalized 
(continued…) 
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(a) Borrowers: CBS and its debtor subsidiaries  

(b) Amount and Type of 
Loan and 
Availability: 

Senior secured facility in an amount not to exceed 
$1,133,000 million to fund, as they become due, the 
items set forth in the DIP Budget.   

The DIP Lender agrees to make the DIP Loan through 
two or more advances to the Debtors: (a) the first 
advance in the original principal amount of $200,000 
will be made the first Business Day after the date on 
which an Interim Order is entered by the Bankruptcy 
Court, and (b) the subsequent advances in the amount 
stated in any notice of borrowing up to the then 
unfunded balance of the Commitment after entry of the 
Final Order.   

(c) Maturity Date:  The earlier of (a) the Scheduled Maturity Date of 
_____, 2014, (b) the date of the closing of the sale of 
Assets; and (c) the date on which the DIP Loan 
becomes due and payable in the event of default.   

(d) Availability and Use 
of Proceeds: 

The proceeds of the DIP Loan will be used (i) for 
working capital and other general corporate purposes of 
the Debtors not materially inconsistent with the 
aggregate disbursement contemplated in the Budget and 
to the extent not prohibited in the DIP Loan Agreement, 
(ii) to pay fees and expenses of the Debtors’ advisors, 
and (iii) to make any other payments permitted to be 
made in the Order or in the First Day Orders or by the 
Bankruptcy Court to the extent not prohibited by the 
DIP Loan Agreement or otherwise consented by the 
DIP Lender.   

(e) Interest Rate: 7% 

The default interest rate shall be the interest rate then in 
effect plus two percent (2%). 

(f) Collateral and 
Security: 

The Obligations of the Debtors: (i) pursuant to Section 
364(c)(1) of the Bankruptcy Code, shall constitute an 
allowed Superpriority Claim; (ii) pursuant to Section 
364(c)(2) of the Bankruptcy Code, shall be secured by a 
perfected first priority Lien on all tangible and 
intangible property of the Debtors that are not subject to 
Permitted Liens (other than Avoidance Actions and the 

                                                                                                                                                             
(…continued) 
terms within this summary shall have the same meanings ascribed to such terms in DIP Loan Agreement.  In the 
event of a conflict between the summary and the DIP Loan Agreement, the DIP Loan Agreement shall control. 
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proceeds therefrom); and (iii) pursuant to Section 
364(c)(3) of the Bankruptcy Code, shall be secured by a 
perfected Lien upon all tangible and intangible property 
of the Debtors that are subject to Permitted Liens, junior 
to such Permitted Liens.  The Superpriority Claim and 
the Liens shall be subject only to the Permitted Liens 
and the Carve-Out; provided, that, except as otherwise 
provided in the Order, no portion of the Carve-Out shall 
be utilized for the payment of professional fees and 
disbursements incurred in connection with any 
challenge to the amount, extent, priority, validity 
perfection or enforcement of the indebtedness owing to 
the DIP Lender, agents or indemnified parties under the 
DIP Loan Agreement.   

(h) Fees: If the Assets are sold to a purchaser other than the DIP 
Lender or an order of the Bankruptcy Court is entered 
approving such a sale to a purchaser other than the DIP 
Lender, on the Maturity Date, the Borrower shall 
reimburse the DIP Lender for its reasonable 
documented costs, fees, charges and expenses incurred 
in connection with the DIP Loan whether incurred pre-
petition or post-petition.  In the event the Assets are 
sold to the DIP Lender, the Debtors shall have no 
obligation to reimburse the DIP Lender for its 
reasonable costs.   

The DIP Loan Agreement provides for indemnification 
to the DIP Lender and related parties.   

(m) Events of Default: Customary events of default for facilities of this nature, 
including, but not limited to payment, breach of 
representation or warranty, engaging in a “prohibited 
transaction”, appointment of a trustee, conversion of the 
cases to chapter 7, relief from the automatic stay 
granted to the holder of a security interest, reversal or 
modification to the Order, dismissal, and approval of 
the sale of assets to a party other than the DIP Lender. 

(ii) Extraordinary Provisions 

19. In accordance with the guidelines for financing requests in this Court, the 

“extraordinary provisions” with respect to the DIP Loan are as follows: 
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(a) Cross-
Collateralization 

Only the DIP Lender will be receiving administrative or 
higher expense status.  Although the Lender shall be 
entitled to liens on post-petition assets, such debt would 
have been entitled to such status is not impacted by the 
bankruptcy filings and/or would be continued under 
section 552(b) of the Bankruptcy Code.  Thus, this 
extraordinary provision is not implicated. 

(b) Roll-Up None of the proceeds of the DIP Loan are being utilized 
to satisfy the obligations of the pre-petition debt.  Thus, 
this extraordinary provision is not implicated. 

(c) Waivers and 
Concessions 

Although the Debtors acknowledge that $5,514,245.30 
is due and outstanding to Lemonis Fischer under the 
pre-petition loan and that the liens thereunder are valid 
(and will not be challenging either), the Debtors have 
not stipulated as to the validity, perfection, 
enforceability, priority, non-avoidability, or amount of 
Lemonis Fischer’s claim and liens.  In any event, the 
Final Order will contain a challenge period consistent 
with the guidelines.  

(d) Other Waivers Section 6 of the DIP Loan Agreement contains various 
negative covenants that, among other things, prohibit 
the Debtors from incurring additional liens or financing, 
from selling their assets outside the ordinary course.  
Moreover, it is event of default under the DIP Loan 
Agreement if the Debtors: (m) the Borrower shall file 
a motion in the Case (i) to use Cash Collateral of the 
Lender under Section 363(c) of the Bankruptcy Code 
without the express prior written consent of the Lender 
(it being understood and agreed that the Lender 
consents to the proposed use of Cash Collateral on the 
terms and conditions set forth in the form of Order 
attached hereto), (ii) to recover from any portions of the 
Collateral any costs or expenses of preserving or 
disposing of such Collateral under Section 506(c) of the 
Bankruptcy Code, to cut off rights in the Collateral 
under Section 552(b) of the Bankruptcy Code, or (iii) to 
take any other action or actions materially adverse to 
the Lender or its rights and remedies hereunder or under 
any of the other Loan Documents or the Lender’s 
interest (as lender under the Loan Documents) in any of 
the Collateral.  The Debtors submit these waivers and 
events of defaults are customary in loans of this nature 
and this risk.   

(e) Section 506(c) waiver As noted above, filing a motion to recover from any 
portions of the Collateral any costs or expenses of 
preserving or disposing of such Collateral under Section 
506(c) of the Bankruptcy Code, would be an event of 
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default under the DIP Loan Agreement.  Moreover, the 
Liens and Claims granted under the DIP Loan are 
senior to and take priority over any 506(c) claims.  
However, the DIP Loan does provide for a  “carve out” 
for budgeted and allowed professional fees and any and 
all fees Clerk of the Bankruptcy Court and the UST 
pursuant to 28 U.S.C. § 1930(a) and, thus, the Debtors 
submit the waiver of rights under 506(c) is reasonable. 

(f) Liens on Avoidance 
Actions 

There is no lien on avoidance actions or proceeds.  
Thus, this extraordinary provision is not implicated. 

(g) Carve-Outs Although the DIP Loan provides for a carve-out, there 
is no disparate treatment thereunder.  The DIP Loan 
does not provide for the reasonable expenses of 
Committee members or the reasonable fees and 
expenses of a trustee under section 726(b) of the 
Bankruptcy Code.  Nevertheless, in light of the carve-
out to professionals and for the fees pursuant to 28 
U.S.C. § 1930(a), the Debtor submits that the Carve-
Out is reasonable under the circumstances. 

(h) Termination, Default; 
Remedies 

The appointment of a trustee or examiner is a default 
under the DIP Loan.  The Debtors submit these default 
provisions are customary in loans of this nature and this 
risk.  Moreover, the DIP Loan does not provide for the 
immediate exercise of remedies upon a default.  
Moreover, nothing in the DIP Loan would prohibit the 
Debtors from seeking to use cash collateral over the 
objection of the Lender. 

20. Although these and other listed provisions may be considered “extraordinary” 

under the Financing Guidelines, they are typical of DIP financing terms available in the 

marketplace for businesses of this nature, and the Debtors believe that any other lender would 

insist on similar, if not identical, terms. 

III.   RELIEF REQUESTED AND BASIS THEREFOR  

A. The DIP Financing Should Be Approved 

21. Section 364 of the Bankruptcy Code states that a debtor-in-possession may obtain 

financing either in the ordinary course of business or outside the ordinary course of business.  

See 11 U.S.C. § 364.  First, Section 364(a) of the Bankruptcy Code allows the debtor to obtain 
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unsecured credit and to incur unsecured debt in the ordinary course of business.  11 U.S.C. 

§ 364(a).  Second, after notice and a hearing, the Court may authorize a debtor to obtain 

financing outside the ordinary course of business.  11 U.S.C. § 364(b). 

22. Section 364 is structured with an escalating series of inducements that a debtor 

may offer to attract post-petition financing outside of the ordinary course of business.  In re 

Photo Promotion Assoc.. Inc., 87 B.R. 835, 839 (Bankr. S.D.N.Y. 1988), aff’d, 881 F.2d 6 (2d 

Cir. 1989).  Specifically, when a debtor cannot obtain ordinary course unsecured post-petition 

financing, more specialized forms of credit may be obtained under the conditions set forth in 

Section 364 of the Bankruptcy Code.  See In re T.M. Sweeney & Sons LTL Servs., Inc., 131 

B.R. 984, 989 (Bankr. N.D. Ill. 1991).  Initially, Section 364(b) states that the post-petition 

financing may be allowable as an administrative expense under Section 503(b)(1).  11 U.S.C. 

§ 364(b).  If lenders are unwilling to extend credit to a debtor on a general administrative 

expense priority basis, then, upon notice and a hearing, further inducements can be offered, 

including (i) superpriority administrative expense status for the post-petition credit, (ii) liens on 

any unencumbered property of the estate, and (iii) liens junior to existing liens on property of the 

estate.  11 U.S.C. §§ 364(c)(1), 364(c)(2) and 364(c)(3). 

23. For the reasons set forth herein, the Debtors submit the standards of Section 

364(c) are satisfied.  

i. No Unsecured or Administrative Priority Credit Is Available to the Debtors 

24. The Debtors submit that credit is not obtainable on an unsecured or Section 

503(b)(1) administrative priority basis.  Prior to the Filing Date, the Debtors and GlassRatner 

engaged in a process to identify potential sources of post-petition financing.  No lender, 

however, was willing to provide credit on an unsecured or Section 503(b)(1) administrative 

priority basis.   
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25. Further, the Debtors were unable to obtain financing from another lender on the 

same or more favorable terms and conditions as the proposed DIP Loan.  Indeed, the Debtors did 

have not have any offers from potential lenders notwithstanding their efforts.  Accordingly, the 

Debtors engaged in extensive negotiations with the DIP Lender and ultimately agreed on the 

terms regarding the proposed DIP Loan.  Based on that process, the Debtors in their business 

judgment determined that the proposed DIP Loan represents the best financing available.   

ii. The DIP Collateral and Proposed Adequate Protection  

26. As set forth above, as well as in the DIP Loan Agreement and the DIP Budget, the 

Debtors propose to grant liens and security interests to the DIP Lender on all of the Debtors’ 

assets and propose to use the proceeds of the DIP Loan, as well as the DIP Lender’s cash 

collateral, to fund their operations while their assets are marketed for sale.  The Debtors submit 

the granting of such security interests, as well as the superpriority administrative claims, is 

necessary and appropriate to adequately protect the DIP Lender under the circumstances of these 

cases.  

27. Section 361 of the Bankruptcy Code states that adequate protection may be 

provided by a cash payment or periodic cash payments to the secured creditor, the grant of an 

additional or replacement liens, or such other relief “as will result in the realization by such 

entity of the indubitable equivalent of such entity’s interest.”  11 U.S.C. § 361.  Courts have 

noted that this definition of adequate protection “confers upon the parties and the courts 

flexibility.”  In 495 Cent. Park Ave. Corp., 136 B.R. 626, 631 (Bankr. S.D.N.Y. 1992); see also 

RTC v. Swedeland Dev. Grp. (In re Swedeland Dev. Grp.), 16 F.3d 552, 564 (3d Cir. 1994) 

(“Whether protection is adequate ‘depends directly on how effectively it compensates the 

secured creditor for loss of value’ caused by the superpriority given the postpetition loan”).  

Furthermore, where the secured creditor’s interest in the value of the collateral is not diminishing 
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by its use, sale or lease, it follows that the secured creditor’s interest is adequately protected.  See 

U.S. Sav. Assoc. of Tex. v. Timbers of Inwood Forest Assoc. Ltd., 484 U.S. 365, 369-73 (1988).  

The determination of adequate protection, thus, is a fact-specific inquiry to be decided on a case-

by-case basis.  See In re Mosello, 195 B.R. 277, 288 (Bankr. S.D.N.Y. 1996).  “Its application is 

left to the vagaries of each case ... but its focus is protection of the secured creditor from 

diminution in the value of its collateral during the reorganization process.”  Id. (quoting In re 

Beker Indus. Corp., 58 B.R. 725, 736 (Bankr. S.D.N.Y. 1986)). 

28. As security for the DIP Loan and as adequate protection, the Debtors request the 

DIP Lender be secured pursuant to Section 364(c)(2) of the Bankruptcy Code on collateral not 

otherwise subject to a properly perfected lien or security interest as of the Filing Date (including 

with respect to all real property leases), subject only to the Carve-Out.  In addition, the Debtors 

request that the DIP Lender be secured pursuant to Section 364(c)(3), subject to the Carve-Out 

and the Permitted Liens, by a junior perfected lien on, and security interest in, all property of the 

Debtors that is subject to: (i) a perfected lien or security interest as of the Filing Date, or (ii) a 

valid lien or security interest on the Filing Date that is subsequently perfected as permitted by 

Section 546(b) of the Bankruptcy Code. 

29. In addition, pursuant to Section 364(c)(1) of the Bankruptcy Code, the Debtors 

request that the DIP Lender be entitled to a super-priority administrative expense claim, subject 

to the Carve-Out, over any and all administrative expenses of the kind that are specified in 

Sections 503(b) and 507(b) of the Bankruptcy Code or any other provision of the Bankruptcy 

Code. 

30. The Debtors believe that the DIP Loan will provide the Debtors with the 

necessary working capital to fund the costs of administering these bankruptcy cases as they 
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pursue a sale of their assets.  Absent the DIP Loan, however, the Debtors will lack sufficient 

funding to remain in Chapter 11 to pursue a Section 363 sale process for the benefit of all 

parties-in-interest.  Consequently, without the DIP Loan, the value of the Debtors’ assets 

assuredly would suffer immediate and irreparable harm. 

31. For these reasons, consistent with the purposes underlying the provision of 

adequate protection, the Debtors submit that the proposed Order provides the DIP Lender with 

the requisite adequate protection as required under the Bankruptcy Code. 

iii. The Debtors Have Exercised Sound Business Judgment in Entering  
Into the DIP Loan        

32. After appropriate investigation and analysis, the Debtors’ management and 

GlassRatner have concluded that the DIP Loan provides the best alternative available.  

Bankruptcy courts routinely defer to a debtor’s business judgment on most business decisions, 

including the decision to borrow money.  See In re Simasko Prods. Co., 47 B.R. 444, 449 

(Bankr. D. Colo. 1985) (“Business judgments should be left to the board room and not this 

Court.”); In re Lifeguard Indus., Inc., 37 B.R. 3, 17 (Bankr. S.D. Ohio 1983) (same).  “More 

exacting scrutiny would slow the administration of the debtor’s estate and increase its costs, 

interfere with the Bankruptcy Code’s provision for private control of administration of the estate, 

and threaten the court’s ability to control a case impartially.”  Richmond Leasing Co. v. Capital 

Bank, N.A., 762 F.2d 1303, 1311 (5th Cir. 1985). 

33. In general, a bankruptcy court should defer to a debtor-in-possession’s business 

judgment regarding the need for and the proposed use of funds, unless such decision is arbitrary 

and capricious.  In re Curlew Valley Assocs., 14 B.R. 506, 511-14 (Bankr. D. Utah 1981).  

Courts generally will not second guess a debtor-in-possession’s business decisions when those 
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decisions involve “a business judgment made in good faith, upon a reasonable basis, and within 

the scope of his authority under the Code.”  Id. at 513-14.   

34. The Debtors exercised their sound business judgment in determining the proposed 

DIP Loan is appropriate and necessary, and have satisfied the legal prerequisites to borrowing 

under the DIP Loan Agreement.  The DIP Loan is in the best interests of the Debtors’ estates 

and, accordingly, the Debtors should be granted authority to enter into the DIP Loan Agreement 

and borrow funds from the DIP Lender pursuant to Sections 364(c) of the Bankruptcy Code, and 

take all other actions contemplated by the DIP Loan Agreement and as requested herein. 

iv. The DIP Loan Terms are Fair, Reasonable, and Appropriate 

35. The proposed terms of the DIP Loan Agreement are fair, reasonable, and 

adequate.  The purpose of the DIP Loan is to enable the Debtors to meet obligations of the 

Debtors, including ongoing operational and administrative expenses while they pursue a sale of 

their assets under Section 363 of the Bankruptcy Code. 

36. The terms and conditions of the DIP Loan are fair and reasonable, and were 

negotiated by well-represented, independent parties at arms’-length and in good faith, pursuant to 

Section 364(e) of the Bankruptcy Code.  The ability of the Debtors to pursue an expedited sale 

process in these Chapter 11 cases depends upon their ability to obtain the financing 

memorialized in the DIP Loan Agreement.  Access to such financing is necessary to ensure that 

the Debtors have funds to meet the obligations approved by this Court and so that they have 

sufficient liquidity to carry the Debtors from the Filing Date through a Section 363 sale and 

auction process.  More specifically, the credit provided under the DIP Loan will enable the 

Debtors to continue to, among other things, satisfy their limited business needs and pay their 

remaining employees in an orderly and reasonable manner to preserve and enhance the value of 

the Debtors’ estates for the benefit of all parties in interest.   
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37. Finally, the proposed DIP Loan provides that the security interests and 

superpriority administrative expense claims granted to the DIP Lender is subject to the 

“Carve-Out.”  In In re Ames Dep’t Stores, 115 B.R. 34 (Bankr. S.D.N.Y. 1990), the court found 

that such “carve-outs” are not only reasonable, but are necessary to ensure that official 

committees and the debtor’s estate will be assured of the assistance of counsel.  Id. at 40.   

38. The combination of key terms of the DIP Loan, including interest rate, fees, 

availability, financial covenants and other terms and conditions are competitive in the 

marketplace for short-term debtor in possession financing of this type for companies in similar 

situations.  Courts routinely authorize similar lender incentives beyond the explicit liens and 

other rights specified in section 364 of the Bankruptcy Code.  See, e.g., In re Defender Drug 

Stores, Inc., 145 B.R. 312, 316 (9th Cir. BAP 1992) (authorizing credit arrangement under 

section 364, including a lender “enhancement fee”). 

v. Immediate Relief Is Necessary and Appropriate 

39. Fed. R. Bankr. P. 4001(c)(2) provides that a final hearing on a motion to obtain 

credit pursuant to Section 364 of the Bankruptcy Code may not be commenced earlier than 

fourteen (14) days after the service of such motion.  Upon request, however, the Court is 

empowered to conduct a hearing before such fourteen (14) day period and authorize the 

obtaining of credit to the extent necessary to avoid immediate and irreparable harm to a debtor’s 

estate pending a final hearing.  See Fed. R. Bankr. P. 4001(c)(2). 

40. Pursuant to Fed. R. Bankr. P. 4001(c)(2), the Debtors request that the Court 

conduct an interim hearing on the Motion and authorize the Debtors to obtain post-petition 

financing from the DIP Lender on an interim basis pending a final hearing.  As demonstrated 

above, the Debtors have an emergent need to obtain funds for the Debtors to operate their 

business.  Absent interim relief, the Debtors and their estates will suffer immediate and 
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irreparable harm in that Debtors will not have access to any funds to satisfy their administrative 

expenses during the course of these Chapter 11 cases (particularly if the Debtors do not have 

authority to utilize cash collateral).  Accordingly, it is appropriate for the Court to approve the 

Motion on an interim basis.   

41. During the interim period and before a final hearing pursuant to Fed. R. Bankr. P. 

4001(c)(2) (the “Final Hearing”), the post-petition financing arrangement will be governed by 

the terms of the DIP Loan Agreement.  The Debtors are proposing that the Debtors be permitted 

to borrow $200,000 under the DIP Loan Agreement pending the Final Hearing.  A proposed final 

order will be submitted before the Final Hearing incorporating, what the Debtors expect will be 

substantially the same terms. 

42. Accordingly, it is appropriate for the Court to hear the Motion on an expedited 

basis. 

B. DIP Lender’s Cash Collateral 

i. The DIP Lender Consents to Use of Its Cash Collateral 

43. In addition to the DIP Loan, the Debtors propose to use the DIP Lender’s cash 

collateral to pay ordinary and necessary business expenses.  The use of the DIP Lender’s cash 

collateral will be governed by the DIP Budget. 

44. A Chapter 11 debtor-in-possession has the statutory right to use cash collateral to 

operate its business.  The standards governing a debtor’s use of cash collateral are set forth in 

Section 363(c)(2) of the Bankruptcy Code, which provides: 

The trustee [or debtor-in-possession] may not use, sell, or lease 
cash collateral under paragraph 1 of this subsection, unless - 

(A) each entity that has an interest in such cash collateral consents; 
or 
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(B) the court, after notice and a hearing, authorizes such use, sale, 
or lease in accordance with the provisions of this section. 

11 U.S.C. § 363(c)(2). 

45. The “provisions of this section” referenced in Section 363(c)(2) include Section 

363(e), which provides: 

Notwithstanding any other provision of this section, at any time, on 
request of an entity that has an interest in property used, sold, or 
leased, or proposed to be used, sold, or leased, by the trustee, the 
court, with or without a hearing, shall prohibit or condition such 
use, sale or lease as is necessary to provide adequate protection of 
such interest. 

11 U.S.C. § 363(e). 

46. Here, the DIP Lender consents to the use of cash collateral in accordance with the 

DIP Budget.  Because Section 363(c)(2)(a) of the Bankruptcy Code is satisfied, the Debtors 

respectfully submit that cause exists to authorize their use of the DIP Lender’s cash collateral in 

accordance with the Interim Order and DIP Budget.  The DIP Lender’s interests are adequately 

protected through: (a) a replacement lien on the Debtors’ post-petition assets, and/or (b) an 

administrative expense claim to the extent the Debtors’ use of cash collateral results in a 

diminution of the DIP Lender’s collateral, rendering them undersecured. 

ii. Immediate Relief is Necessary and Appropriate 

47. Pursuant to Fed. R. Bankr. P. 4001(b)(2), the Debtors request that the Court 

conduct an expedited preliminary hearing on the Motion and authorize the Debtors to use the 

DIP Lender’s cash collateral on an interim basis pursuant to the DIP Budget pending the Final 

Hearing.  Absent interim relief, the Debtors and their estates will suffer immediate and 

irreparable harm.   
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IV.   NOTICE 

48. Notice of this Motion has been provided to: (a) the Office of the United States 

Trustee for the District of New Jersey; (b) counsel to the DIP Lender; (c) the Debtors’ secured 

creditors; (d) the twenty (20) largest unsecured creditors of the Debtors; (e) the United States 

Attorney’s Office for the State of New Jersey; (f) the Attorney General’s Office for the State of 

New Jersey; (g) the Internal Revenue Service and other government agencies to the extent 

required by the Bankruptcy Rules and Local Rules for the Bankruptcy Court for the District of 

New Jersey; (h) all parties known to assert a lien on or security interest in the Collateral; and (i) 

each of the Debtors’ banks.  In light of the nature of the relief requested herein, the Debtors 

submit that no other or further notice is necessary. 

V.   CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court enter the Order granting 

the Motion and such other relief as the Court deems just and appropriate under the 

circumstances. 

 

COLE, SCHOTZ, MEISEL, 
FORMAN & LEONARD, P.A. 
Proposed Attorneys for Crumbs Bake Shop,  
Inc., et al., Debtors-in-Possession 
 
By: /s/ Michael D. Sirota  
 Michael D. Sirota, Esq. 
 David M. Bass, Esq. 
 Felice R. Yudkin, Esq. 

DATED:  July 11, 2014  
 



VERIFICATION 

JOHN D. IRELAND, of full age, certifies as follows: 

I am the Senior Vice President, Chief Financial Officer and Treasurer Crumbs Bake 

Shop, Inc., one of the within debtors and debtors-in-possession (the "Debtors"). As such, I have 

full knowledge of the facts set forth in and am duly authorized to make this Verified Application 

on the Debtors' behalf. 

I have read the foregoing Verified Application and certify that the statements contained 

therein are true based upon my personal knowledge, information and belief. 

I am aware that if any of the factual statements contained in the Verified Application are 

willfully false, I am subject to punishment. 

DATED: July___!_}_, 2014 
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